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I. STATEMENT OF SUBJECT MATTER JURISDICTION

Jurisdiction of the District Court

The United States District Court for the District of Maryland had jurisdiction
in this civil action arising under the laws of the United States pursuant to Title 26
United States Code §§ 6700, 6701, 7402 and 7408. The final Permanent Injunction
Order of the district court was entered November 29, 2006.

Jurisdiction of the Court of Appeals

This court has jurisdiction pursuant to Title 28 U.S.C. § 1291. Venue is
proper pursuant to 28 U.S.C. § 1294(1). This appeal is taken from said final
Permanent Injunction Order of the U.S. District Court for the District of Maryland,
entered November 29, 2006, and the Order entered February 7, 2007, denying
Defendants’ motions for trial and for modification of the injunction order.
Defendants filed a timely notice of appeal on February 16, 2007.

I1. ISSUES PRESENTED FOR REVIEW

In a prior case in the United States District Court for the District of
Maryland, Save-A-Patriot Fellowship v. United States., 962 F.Supp. 695 (1996),
the district court ruled that Save-A-Patriot Fellowship (SAPF) is an unincorporated
association, and not a proprietorship of John Baptist Kotmair, Jr. (Kotmair). In
bringing a suit for permanent injunction against SAPF, the United States also

named John Baptist Kotmair, Jr. a party in the capacity of “d/b/a Save-A-Patriot



Fellowship and National Workers Rights Committee.” The district court declined
to dismiss Kotmair as a party in this capacity.

In its complaint, the United States did not make any charges relative to
Defendant Kotmair’s representing members of SAPF before the IRS.
Subsequently, the United States raised such charges in its motion for summary
judgment. The district court found that Kotmair misrepresented his authority to
represent members before the IRS.

The following issues are presented for review:

A. Whether the district court’s failure to dismiss Defendant “John Baptist Kotmair,
Jr., d/b/a Save-A-Patriot Fellowship and National Workers Rights Committee”
from the action below — when the district court ruled in a previous case that
Defendant does not do business as Save-A-Patriot Fellowship — was correct as a
matter of law.
B. Whether the district court’s finding on summary judgment — that the
representative number assigned to Defendant Kotmair by the IRS had been
revoked — is proper, in that such finding is inconsistent with the applicable
administrative procedural requirements and the federal rules of civil procedure.
III. STATEMENT OF THE CASE

This action was brought by the United States in the United States District

Court for the District of Maryland. Plaintiff invoked 26 U.S.C. §§ 7408 and



7402(a), seeking a permanent injunction against Defendants/Appellants John
Baptist Kotmair, Jr. d/b/a Save-A-Patriot Fellowship and National Workers Rights
Committee, and Save-A-Patriot Fellowship, an unincorporated association. The
government alleged that certain speech and activities of Save-A-Patriot Fellowship
were violative of 26 U.S.C. §§ 6700 and 6701, and that Defendants were
obstructing the Internal Revenue Service from the performance of its duties.

Defendants filed separate motions for summary judgment, and the
government filed a cross-motion for summary judgment. The sole issue raised by
Defendant Kotmair was that the United States was estopped from joining him as a
party to the suit. The district court granted summary judgment in favor of the
United States, and issued a permanent injunction order against both Defendants on
November 29, 2006. (Docket 70). Subsequently, Defendants jointly filed motions
for a trial, for modification of the permanent injunction order, and for a stay
pending the resolution of those motions. (Dockets 71, 72, 73). The district court
granted the stay on December 19, 2006. (Docket 74).

On February 7, 2007, the district court denied the two post-judgment
motions, and lifted its stay of the injunction order. This appeal follows.'
IV. STATEMENT OF FACTS

Appellant Save-A-Patriot Fellowship (SAPF) has been an unincorporated

' The district court granted Defendants’ motion for stay pending appeal on



association domiciled in the State of Maryland for over 23 years. See Save-A-
Patriot Fellowship v. U. S., 962 F.Supp 695 (1996) (Exhibit 3). Since its founding
in early 1984, citizens from all fifty states have joined the Fellowship in order to
more effectively advocate their political views, especially with regard to the tax
laws of the United States, and to assist each other in exercising their constitutional
and due process rights. SAPF publishes opinions on the constitution and tax laws
of the United States (the Internal Revenue Code), and documents its research of
those laws on its website and in video and audio presentations, newsletters, books,
and letters to various parties, including government agencies. Appellant Kotmair is
fiduciary of SAPF. (Docket 36, Exhibit 1, § 2).

When writing to employers and other third parties, SAPF uses the letterhead
“National Workers’ Rights Committee” (NWRC). Kotmair, in his capacity as
fiduciary, adopted the title “Director” of NWRC for the purpose of such
correspondence. (Docket 36, Exhibit 1, 9 3—5). NWRC has never been anything
but Save-A-Patriot Fellowship, and the government does not contest this fact.

Because the members of SAPF express opinions on the tax laws that are
often contrary to those advocated by the IRS, the Fellowship has frequently been
the target of government harassment. In 1993, the IRS raided SAPF, and

confiscated SAPF funds in the raid. SAPF sued for a return of the funds taken, and

February 22, 2007. (Docket &3).



the government, in its defense, contended that SAPF was a sole proprietorship of
Kotmair, and that the funds in question could be retained by the IRS to satisfy the
tax liabilities of Kotmair. Save A-Patriot Fellowship, pp. 696, 698. The district
court ruled in favor of SAPF, finding that SAPF was in fact an unincorporated
association consisting of members, and that Kotmair was not doing business as
Save-A-Patriot Fellowship. Ibid, p. 698-699. The government appealed to the
Fourth Circuit, but ultimately requested dismissal of its own appeal with prejudice,
which this Court granted.

Despite the district court’s final decision eleven years ago on this issue, the
United States filed suit in this case against Kotmair in the capacity of doing
business as Save-A-Patriot Fellowship and National Workers Rights Committee. In
addition to joining Kotmair “d/b/a” as a party, the government alleged specifically
that: “Doing business as SAPF and NWRC, Kotmair organizes and sells tax-fraud
schemes designed to assist customers in evading their federal tax liabilities and
interfering with the administration of the internal revenue laws.” (Docket 1, § 4).

Kotmair requested the district court dismiss him as a party to this suit
pursuant to the doctrine of res judicata, by which the United States is estopped
from joining Kotmair as a party “doing business as,” or litigating the issue at all.
(Docket 36). In opposition, the government claimed that “the United States’

complaint defines ‘doing business as’ as Kotmair’s actions as the ‘fiduciary’ of



SAPF members before the IRS. He informed the IRS of his intention to continue,

and requested an appeal proceeding in the event the IRS was opposed. (Docket 51,
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