- IN'THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

UNITED STATES OF AMERICA,
Plaintiff-Appellee
V.
JOHN B. KOTMAIR, JR.,

dba Save-A-Patriot Fellowship
dba National Workers Rights Committee

No. 07-1156

Defendant-Appellant

SAVE-A-PATRIOT FELLOWSHIP,

an unincorporated association
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Defendant-Appellant

APPELLEE’S RESPONSE IN OPPOSITION TO MOTION OF
APPELLANT SAPF TO STRIKE PORTIONS OF APPELLEE’S BRIEF
AND JOINT APPENDIX

The United States of America, appellee herein, hereby responds to
the motion of appellant Save-A-Patriot Fellowship (“SAPF”) to strike
portions of the Government’s brief and of the joint appendix. SAPF’s
motion to strike is effectively an improper second reply brief and should

be denied for that reason. In any event, its arguments are without

merit.
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1. Appellants John B. Kotmair, Jr. (“Kotmair”) and SAPF filed

separate opening briefs on April 9, 2007, and April 30, 2007,
respectively. The Government filed its answering brief on June 4,
2007. Kotmair filed his reply brief on June 18, 2007. SAPF’s separate
reply brief is due July 2, 2007 (on extension).

2. Inits motion to strike, SAPF seeks to strike certain portions

of the Government’s brief and of the joint appendix. SAPF does not

on, any materials that are not properly part of the record of this appeal.
Instead, SAPF asserts that the Government’s Statement of the Facts
“is replete with inaccuracies and counterfactual material” and relies on
“immaterial” evidence. (Mot. 1-2.)

3. Neither the federal appellate rules nor the rules of this
Court provide for submission of a “motion to strike” portions of briefs
like the one SAPF has submitted to this Court. Instead, as the Sevénth |
Circuit recently observed, “[t]he Federal Rules of Appellate Procedure
provide a means to contest the accuracy of the other side’s statement of

facts: that means is a brief (or reply brief, if the contested statement
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Earlier in this appeal, SAPF moved to enlarge the type-volume
limitation for its opening brief, a request that the Court denied. Now,
SAPF evidently seeks to enlarge the type-volume limitation for its reply
brief without the Court’s leave by submitting substantive argument on

the merits of the Government’s brief in the guise of a motion to strike.
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