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IN THE UNITED STATES COURT OF APPEALS %%, "4 /
FOR THE FOURTH CIRCUIT Bt T
P
UNITED STATES OF AMERICA, )
Appellee )
) No. 07-1156
V. )
)
JOHN BAPTIST KOTMAIR, JR., )
and SAVE-A-PATRIOT FELLOWSHIP, )
Appellants )

SAPF’s Reply to Appellee’s Opposition to SAPF’s Motion to Strike
“Statement of the Facts” in Response Brief, and Several Appendix Pages

SAPF moved to strike material misrepresentations in the government’s
statement of facts (Appeliee’s response brief, pp. 4-8). The government has
attributed statements and positions to SAPF which are demonstrably not statements
and positions of SAPF, but rather invented by the government itself as “evidence,”
either that SAPT activities and speech are subject to penalty under §§ 6700 and
6701, or that SAPF advises violations of Internal Revenue laws.

In opposition, the government argues that federal appellate rules do not
provide for motions to strike portions of briefs. (Opp. 2).> F.R.A.P. 27 provides for
applications for relief by motion, and F.R.AP. 27(a}2}{A) provides a “motion

must state with particularity the grounds[,] ... the relief sought, and the legal

U All references to statute sections refer to Title 26, unless otherwise indicated.
2 «“Opp.” refers to the government’s opposition to the motion to strike, “A.” refers
to the appendix, “Doc.” refers to the lower court docket.
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argument necessary to support it.” The rules are silent with respect to many types
of motions; yet nothing therein forbids a motion to strike; appellate courts have and
do consider motions to strike portions of briefs. * See Tallahassee Memorial
Regional Medical Center v. Bowen, 815.F.2d 1435 (11™ Cir. 1987) (Footnote in
opening brief did not preserve issue; insofar as reply brief addressed same issue,
motion to strike was granted.), U.S. v. One 1964 MG, Serial No. 64GEHN3L34408
Washingtqn License No. DFY 260, 584 I.2d 889 (9th Cir. 1978) (Motion to strike
portions of appellees' brief granted where appellees argued matters not raised by
appellant; no cross appeal had been filed).

The government cited a 2006 7™ Circuit case in which the court decided
errors must be contested in a responsive brief rather than motion to strike.
However, the decision also acknowledged that “motions may be proper despite the
lack of a specific rule.” (Custom Vehicles, Inc. v. Forest River, Inc., 464 F.3d 725,
727 (7" Cir. 2006)). In’ Redwaod v. Dobson, 476 F.3d 462 (7% Cir. 2007), the
motions panel deferred multiple motions to sfrike statements of facts by both
parties until a hearing on the merits, because it could not efficiently determine
from the record which statements were accurate or material. The deferment

increased the merits panel’s reading, and so wasted time. (Ibid, at 470-471). In the

3 Including this Court, e.g., Mary Helen Coal Corporation v. Hudson, 1998 WL
708687 (4" Cir. 1998, unpublished opinion).
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instant case, the full, in-context quotes from SAPF materials in evidence simply
and directly contradict the statements attributed by the government to SAPF.

The government argues that SAPF’s motion contains substantive argument
on the merits of the government’s brief. SAPF’s reply brief contains its substantive
argument on the merits, and SAPF stands by its reply, which sets forth the
government’s errors .and distortions relevant to the issues raised on appeal. SAPF’s
reply also addresses various “facts” claimed throughqut the government’s brief,
insofar as they pertain to the government’s arguments on the merits.

The government also argues that SAPF’s assertions are “comp
merit.” SAPF repl.ies below, following the structure of its motion.*

A.  With respect to www.taxfreedomlOl.com (A. 104-121), the government
argues that because it referenced those pages in its summary judgment motion, it
can rely on them now. Said motion was nof granted with respect to this website,
and the lower court found the site did not belong to SAPF (A. 483). The
government did not cross~-appeal this issue and it is now res judicata. The contents

of such pages arc immaterial and properly struck.” See U.S. v. One 1964 MG,

supra.

4 i e., each lettered section follows the original motion’s lettered section.

3 The government also argues that SAPF was required to object to appendix pages
it wants struck within 10 days of the government’s designation, per Local Rule
30(a). That rule concerns sanctions for vnreasonable and vexatious increases of
material in the appendix,
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B.  With respect to the proposition that SAPF “market[s] a scheme based on the
‘Section 861° argument,” SAPF showed its own publications directly contradict
this. The government now “argues” by repeating its proposition and claiming the
material SAPF quoted still supports said proposition. The logic cludes SAPF.

The government has described the “Section 861 argument” as “a tortured
statutory-construction argument [} that the foreign-source income rules from § 861
somehow sharply limit the scope of § 61 ... to cbnclude that domestic-source
mcome of U.8, citizens is not taxable.” (Doc. 42, p. 2). It previously claimed this
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is etters, website, and independent
representatives. ({bid.). The government now argues thgt It is not important (Opp.
11) that the SAPF website, newsletiers, and IR material do ot contain or even
reference the “861” or “sources” argument. By this logic, mere insistence that
black is white would also make it true.

The government also recites portions of letters written by SAPF to the IRS;
such letters are not marketing tools, ;egard[ess of content.’ If the government
acknowledged this distinction, however, its entire “market[ing] ... the ‘Section

861° argument” proposition would collapse. Thus, the government labels such

distinction “disingenuous,” and shows instead that SAPF sells letters (Opp. 11-12)

¢ The government also cites a personal letter (date unknown) which references
domestic vs. foreign sources, but said letter does not offer anything for sale.
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