IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF MARYLAND

UNITED STATES OF AMERICA,
Plaintiff,

V. Civil No. WMN 05 CV 1297

JOHN BAPTIST KOTMAIR, JR., et al.,

Defendants.
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UNITED STATES® REPLY TO DEFENDANT SAPF’S RESPONSE TO UNITED
STATES’” MOTION TO COMPEL DEFENDANTS’ DISCOVERY RESPONSES

I. BACKGROUND

On January 10, 2006, the United States moved to compel Defendants John Baptist
Kotmair, Jr. and Save-A-Patriot Fellowship (SAPF) to answer several of the United States’
interrogatories and requests for production of documents.” Defendant Save-A-Patriot (SAPF)
fifed a memorandum in opposition on February 1, 2006. The United States now files this reply.

Defendant SAPF raises several objections to the United States’ discovery requests, some
for the first time. In this reply, the United States addresses: (1) SAPF’s objections based on
relevance; (2} SAPF’s assertion that certain interrogatories and document requests are protected
by the First Amendment; and (3) SAPF’s claim that the production of certain documents is
purportedly in the possession of the IRS is unduly burdensome. SAPF’s objections should be
overruled for two reasons. First, these objections are deemed waived and, second, even if the

Court were to consider these untimely objections, they are meritless.

' The United States’ Motion to Compel, Memorandum in Support of Motion to Compel,
the United States’ L..R. 104.7 Certificate of Conference, and Notice of Service of Motton to
Compel were sent to the Court on December 30, 2003, and filed by the Court on January 10,
2006.



II. SAPE’S OBJECTIONS TO THE UNITED STATES’ DISCOVERY REQUESTS ARE
DEEMED WAIVED

Federal Rule 33(b)(4) explicitly provides that “[a]ll grounds for objections to
interrogatories must be stated with specificity and that any ground not so stated in a timely
objection is waived unless excused by the Court for good cause.” Id.; see also, Richmark Corp.
v. Timber Falling Consultants, 959 F.2d 1468, 1473 (9th Cir. 1992); Dorrough v. Mullikin, 563
F.2d 187, 191 (5th Cir. 1977); Drexel Heritage Furnishings, Inc. v. Furniture USA, Inc., 200
F.R.D. 255, 258-59 (M.D.N.C. 2001); Hall v. Sullivan, 231 F.R.D. 468 (D. Md. 2005). While
there 1s no similar provision in Federal Rule 34(b), the “procedure under Rule 34 [is] intended to
be governed by the same procedures apphied under Rule 33" requiring the raising of objections
within thirty days. /d. The burden of avoiding waiver rests with the party that failed to state its
objections. Id.

SAPI’s objections are deemed waived because they are untimely and no good cause has
been shown. On October 25, 2005, the United States served interrogatories and requests for
production of documents upon SAPF; its responses were mailed on December 1, 2005. SAPF
amended those responses on December 29, 2005, and for the first time raised an “unduly
burdensome and financially prohibitive” objection. United States’ 1.R. 104.7 Certificate of
Conference, Ex. B, D, and H. In its response filed on February 1, 2006, SAPF objected to
request for documents number eight for the first time. As SAPF did not raise these objections
within thirty days of the United States’ discovery requests, it waived them, absent a showing of

good cause.



Factors relevant in assessing whether good cause exists in this case include:? (1) the
reason for the delay or failure to particularize; and (2) whether there was any dilatory or bad faith
action on the part of the party that failed to raise the objection properly. Here, the objections
should be deemed waived as SAPT failed its burden of proving good cause and the relevant
factors indicate an absence thereof. Although the United States addressed SAPF’s delinquent
objections in the Motton to Compel, SAPF provided no explanation for the for the delay in the
opposition filed with the Court. The absence of any explanation suggests that there is no reason
for the delay in raising any objections.

In addition, there is evidence of bad faith on the part of Kotmair and SAPF. As an initial
maiter, it should be noted that Kotmair responded to both the discovery requests served on him
and SAPF. In both responses, Kotmair failed to certify the answers under oath as required, even
after the United States notified the parties of this deficiency by letter dated December 20, 2005.°
In addition, in Kotmair’s opposition to the Motion to Compel he objects to several requests based
on his assertion that he is not authorized to disclose the information, individually, while in
SAPY’s responses Kotmair states that he is the only SAPF employee holding a supervisory

position. United States” L.R. 104.7 Certificate of Conference, Ex. ID. However, neither

? There are a total of six factors courts consider in assessing whether good cause exists:
“(1) the length of the delay or failure to particularize; (2) the reason for the delay or failure to
particularize; (3} whether there was any dilatory or bad faith action on the part of the party that
failed to raise the objection properly; (4) whether the party seeking discovery has been prejudiced
by the failure; (5) whether the document production request was properly framed and not
excessively burdensome; and (6) whether waiver would impose an excessively harsh result on
the defaulting party.” Hall v. Sullivan, 231 FR.D. 468 (D. Md. 2005).

3 See Fed.R.Civ.P. 33(b)(1); United States’ L.R. 104.7 Certificate of Conference, Ex. E.
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and 16 based on relevance. The requested information in dispute includes: (1) amounts of wages
paid to SAPF employees; (2) the names of SAPF members who were represented by SAPYF
before the IRS; (3) the names of SAPF members for whom SAPF assisted in drafting court
filings; and (4) payments to members that benefitted from SAPF’s “insurance-like” programs that

reimburse a participant who violated the federal tax laws.

This information is central to the United States’ suit. The complaint seeks to enjon
Defendants from engaging in activities subject to penalties under LR.C. §§ 6700 and 6701. The
activities subject to Section 6700 penalties inchude the organizing of a group that promotes, inter
alia, “the excludability of any income™ that the person or group knows to be false. /d. Section
6700 imposes a penalty on fifty percent of the gross income derived from the activity or $1,000

on each sale, which cver is less. 7d.
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