IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

)
UNITED STATES OF AMERICA )]
Plaintiff )

) Case No.: WMN 05 CV 1297
V5. )
)
JOHN BAPTIST )
KOTMAIR, JR,, et al., )
Defendants )

NOTICE OF SERVICE OF RESPONSE TO DEFENDANT SAPE’S TO MOTION TO
COMPEI, DISCOVERY RESPONSES

Pursuant to Local Rule 104.8.a., Thomas M. Newman hereby certifies that on May 8,
2006, a RESPONSE TO DEFENDANT SAPF'S MOTION TO COMPEL was served on
Defendants by United States mail, postage prepaid. The response is attached to this notice for
electronic filing with the United States District Court for the District of Maryland.

/s/Thomas M. Newman
THOMAS M. NEWMAN

Trial Attorney, Tax Division
U.S. Department of Justice
Post Office Box 7238
Washingion, D.C. 20044

Tel.: (2021 616-9926

Fax: (202) 514-6770
Thomas.m.newman@usdaoj.gov

-



CERTIFICATE OF SERVICE
IT IS HEREBY CERTIFIED that service of the foregoing RESPONSE TQ

DEFENDANT SAPF’S MOTION TO COMPEL has been made upon the following by
depositing a copy in the United States mail, postage prepaid, this 8th day of May, 2006.

John Baptist Kotmair, Jr.

P.O. Box 91

Westminster, MD 21158

George Harp, Esq.

610 Marshall St., Ste. 619
Shreveport, LA. 71101

/s/Thomas M. Newman

THOMAS M. NEWMAN
Trial Attorney, Tax Division
U.S. Department of Justice
Post Office Box 7238
Washington, D.C. 20044

Tel.: (202) 616-9926

Fax: (202} 514-6770
Thomas.m.newman@usdo].gov
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IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF MARYLAND

UNITED STATES OF AMERICA,
Plaintiff,
\Z Civil No. WMN 05 CV 1297

JOHN BAPTIST KOTMAIR, JR,, et al.,

Defendants.

Cept e e e gt St amt St gt

UNITED STATES® RESPONSE TO DEFENDANT SAPF’S MOTION TO COMPEL
DISCOVERY RESPONSES

1. BACKGROUND

On February 17, 2006, the discovery deadline for this case, the United States received

written discovery from Defendant SAPF. Despite the fact that the discovery was untimely, the
United States agreed to, and did, respond on February 28, 2006.! On April 3, 2006, thirty-five
days after the United States served responses, and forty-five days after the discovery deadline set
by the Court, Defendant SAPF scrved a Notice of Motion to Compel.? The United States now

files this response.’

' SAPF, through its attorney, asserts that the requests were served on January 16, 2006 ( a
federal holiday in which there was no mail service}. Since there was some dispute as to when the
requests were sent, the United States agreed to respond notwithstanding that the discovery
requests were received on the Court’s deadline. See Docket No. 24. Even though the discovery
was sent on January 16, it was nevertheless untimely under the local rules. Responses to
discovery served on January 16 would not be due until February 21, afier the discovery deadline.
See Fed R.Civ.P. 6(¢), 6(a).

? Docket No. 27 (which is entered as a “Motion to Compel.”)

4 On April 12, 2006, the United States requested, and the Court granted, until May 8,
2006 to respornd. '



SAPF seeks to compel production and identification bf documents, trial preparation
materials, and the identity of individuals who do not possess relevant information related to this
case. SAPF’s requests include: (1) producing and listing documents that were previously
provided to defendants, (2) the identity and testimony of plaintiff®s potential trial witnesses, (3)
plaintiff’s trial exhibits, and (4) the identity of government employees participating in the
decision-making process to prosecute this lawsuit. SAPF’s arguments are baseless, as all
responsive documents were previously supplied prior to the discovery request, there is an
absolute bar to compelling an attorney’s trial preparation materials, including witness testimony
and potential exhibits, and the identity of employees with decision-making anthority to prosecute
this Jawsuit are not relevant to this case. |

1L THIS COURT SHOULD STRIKE SAPF’S MOTION TO COMPEL

SAPF's motion to compel should be struck because the discovery was untimely, Here,
the Court’s October 5, 2005 Scheduling Order set a February 17, 2006 discovery deadline. The
Court’s order further stated that “[a]ll discovery requests must be served in time to assure that
they are answered before the discovery deadline.” While the parties can mutually agree to extend
the time to respond to discovery, “no extension of time limits set in any scheduling crder entered
by the Court shall be made without the Court's prior approval,””

The alleged January 16, 2006 date of service required responses by February 21, after the

discovery deadline. Thus, the discovery is untimely. As such, SAPF was required to seek Court

1 See Docket No. 12.

° See L.R. 104.7.a (emphasis added).



approval prior to serving the discovery. For this reason, this Court should strike SAPF’s motion

to compel.
IILTHE UNITED STATES DID NOT WAIVE ANY OBIECTIONS

SAPF’s argument that the United States’s responses are untimely is a misstatement to this
Court which SAPF, despite numerous requests, has not corrected.® In the Motion to Compel,
SAPF fails to note that the discovery requests were only received by the United States on
February 17, 2006.” Parties can, pursuant to mutual agreement, allow additional time to respond
to discovery.® SAPF agreed that the United States would respond within two weeks of receipt
and did not waive any possible objections’ Thus, the tesponses are timely by agreement.

Mareover, waivers of objections are not granted if ‘.‘good cause™ is established.” The
relevant factors Courts consider to determine “good cause™ include: “(1) the length of the delay
or failure to particularize; (2) the reason for the delay or failure to particularize; (3) whether there
was any dilatory or bad faith action on the part of the party that failed to raise the objection

1]]

properly; and (4) whether the party seeking discovery has been prejudiced by the failure.

¢ Declaration of Thomas M. Newman ] 2-9, 19-24
" Docket No. 24, 9 (b).
¥ See Fed R.Civ.P. 33(b)(3).

? The United States has requested that Mr. Harp correct this misstatement at least four
times. See Declaration of Thomas M. Newman 1 19-23.

10 Hall v. Sullivan, 231 FR.D. 468 (D. Md. 2005).

n Id

















































































