IN THE UNITED STATES DISTRICT COURT FOR THE
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FELLOWSHIP, and for the reasons more fully set forth in the attached memorandum in support,
together with its attached affidavits and other exhibits, moves the Court to enter summary judgment
for mover, and against the UNITED STATES OF AMERICA, dismissing with prejudice all of
plaintiff’s claims in accordance with Federal Rules of Civil Procedure 56 on the basis that there are
no genuine issues of material fact in dispute and mover is entitled to judgment as a matter of law.
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BACKGROUND

Defendant, SAVE-A-PATRIOT FELLOWSHIP (SAPF or the Fellowship), is an unincorporated
association domiciled in the State of Maryland, engaged in protected 1% Amendment activities.! On May
13, 2005, Plaintiff filed this suit in an attempt to enjoin Defendant SAPF from engaging in conduct
alleged generally to be violations of federal tax laws. The Complaint alleges that Defendants:

Sell “tax-fraud schemes designed to assist customers in evading their federal tax
labilities™;

Provide “financial incentives for members to viclate the internal revenue laws™;

Write to the IRS with “letters making frivolous arguments about the internal revenue
laws™:

File “frivolous Freedom of Information Act requests”;

Prepare bankruptcy and other court filings “for members to use to obstruct IRS
collections™;

Sell “videotapes, audiotapes, and books that contain false commercial speech™;
Make “false and fraudulent statements about the federal income tax laws™;

“Falsely claim [that joining SAPF will] allow their customers legally to stop paying
federal taxes and filing federal tax returns™; and

Substantially interfere with, impede, and obstruct the administration of the internal
revenue laws,

Defendants Kotmair and SAPF filed their initial answers to the Complaint, substantialty denying
all allegations, on July 5, 2005 and July 14, 2005, respectively, and subsequently filed amended answers

to the Complaint on August 4, 2005 and August 8, 2005, respectively.



Summary Judgment Standard

A motion for summary judgment must be granted when the pleadings, depositions, answers to
interrogatories, admissions and affidavits show that there is no genuine issue as to any material fact, and
that the moving party is entitled to summary judgment as a matter of law. Fed.R.Civ.P. 56; Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 247 (1986); Lang v. Retirement Living Pub. Co., 949 F.2d 576, 580
(App. 2d Cir. 1991). The moving party carries the initial burden of demonstrating an absence of a
genuine issue of material fact. Fed.R.Civ.P. 56; Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986);
Motor Club of America Ins. Co. v. Hanifi, 145 F.3d 170 (App. 4" Cir. 1998). Facts, inferences
therefrom, and ambiguities must be viewed in a light most favorable to the nonmovant. Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986); Bouchat v. Baltimore Ravens Football
Club, Inc., 346 F.3d 514, 521 (App. 4™ Cir. 2003).

When the moving party has met the burden, the nonmoving party “must do more than simply
show that there is some metaphysical doubt as to the material facts.” Matsushita Elec. Indus. Co., supra,
at p. 586. At that point, the nonmoving party “must set forth specific facts showing that there is a
genuine issue for trial.” Fed.R.Civ.P. 56; Liberty Lobby, Inc., supra, at p. 250; Matsushita Elec. Indus.
Co., supra, at p. 587. To withstand a swnmary judgment motion, sufficient evidence must exist upon
which a reasonable jury could return a verdict for the nonmovant. Liberty Lobby, Inc., supra at p. 248-
49; Matsushita Elec. Indus. Co., supra at p. 587.

ARGUMENT

Web sites and newsletiers

' See Save-A-Patriot Fellowship v. United States of America, MJG-95-935, United States District Court
for the District of Maryland (962 F.Supp. 695). See also transcript from that case, pages 17-18, 70-71,
and 73 (Exhibit 18).



Paragraph 8 of the Complaint states:

“8. Defendants market their tax-fraud schemes through the websites www.save-a-
patriot.org, www.taxfreedoml0l.com, and www. taxtruthdu.com and through their
newsletters The Tax Freedom 101 Report and Reasonable Action.”

While it is true the official website of SAPF is www.save-a-patriot.org, the other two cited

websites, www.taxfreedom10l.com and www.taxtruth4u.com, are neither owned, operated, nor

otherwise controlled by Defendants. At least as early as March 9, 2005, Plaintiff searched internet
domain name registration records, and the results of those searches showed: Bryan Rusch was the

registered owner of www.taxfreedoml0l.com; Debbie Jones was the registered owner of

www.taxtruthdu.com; and Save-A-Patriot Fellowship was the registered owner of www.save-a-

patriot.org. (Exhibit 1, documents numbered 395400, obtained from Plaintiff in discovery). See also the
atfidavits of Bryan Rusch, Debbie Rae Jones, and Defendant Kotmair, § 4 (Exhibits 2, 3, and 19,
respectively).

Further, in his deposition, Internal Revenue Agent Gary Metcalfe testified that his initial
determination that the web sites were owned or controlled by SAPF was based solely on his
observations that articles originally published by SAPF could be found there. (Exhibit 5, Metcalfe
deposition, 19:6-14). Metcalfe continues his testimony by stating that he was not aware of anything
saying that Save-A-Patriot was the owner. (Metcalfe deposition, 19:15-20:23)

Accordingly, there is no substantially contested issue of material fact here. All the evidence in
this case that speaks to this matter shows that SAPF had no control of either www.taxtruth4u.com or
www taxfreedom101.com. Defendant SAPF cannot be held responsible for the actions or speech of
others, therefore summary judgment should be granted in favor of Defendants on all counts related to

material attributable to either www.taxtruth4u.com or www.taxfreedom101.com.



The Tax Freedom 101 Report

Further, while it is admitted that SAPF publishes a newsletter called Reasonable Action, it
neither owns nor distributes The Tax Freedom [0! Report. Rather, the latter newsletter, as its name
suggests, is published and distributed through the web site www.taxfreedom101.com (Exhibit 6). As
such, Defendant SAPF does not own, control, publish, or distribute The Tax Freedom 101 Report.
(Exhibit 19, Kotmair affidavit, § 4). This fact is uncontested, and Plaintiff has not alleged any facts
which show otherwise. Accordingly, Defendants are entitled to summary judgment with respect to all
allegations relating to the publication called The Tax Freedom 101 Report.

Allegations relating to www.taxfreedom101.com

The Complaint states:

“23, For $295, defendants sell a ‘HHome-Study Program,’” consisting of their videotapes,
audiotapes, and books. They falsely advertise that the Home-Study Program teaches how
‘thousands of Americans have stopped filing returns 100% lawfully with no fear of
reprisal from the IRS.”

24, For an additional $100, customers of defendants’® Home-Study Program become
participants in the ‘Home-Business Opportunity,” a multi-level marketing scheme in
which the customer sells defendants’ videotapes, audiotapes, and books to others for a
commission.”

The “Home-Study Program” and “Home-Business Opportunity” were offered only on the

www.taxfreedom101.com website, which Defendants neither owned nor controlled, as shown supra

(See Exhibit 4). Although the “Home-Study Program™ consisted of items that Defendants also offer for

sale, the allegedly false statement complained of in 23 was never made by Defendants.® Notice that the

2 In fact, it doesn’t even appear to have been made by www.taxfreedom101.com either. The actual
quote, found at www.taxfreedom101.com/products/productlisthtm, says: “Find out thousands of
Americans have stopped filing returns 100% lawfully with no fear of reprisal from the IRS.” This quote
doesn’t advertise that it will teach how anyone stopped filing returns, only that they did stop filing. This
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advertisement for these two programs also clearly states: “However you do not have to purchase either
of the Tax Freedom 101 programs to join the Save-A-Patriot Fellowship.” Thus, not only was the
allegedly false statement referred to in §23 not made by Defendants, but it was also not made “in
connection with ... the sale of any interest in” SAPF. False statements being made in connection with
the sale of an interest in the tax shelter is one of the necessary elements of § 6700 (See § 6700(a)(2)).

There is no substantially contested issue of fact here—neither the Home-Study Program nor the
Home-Business Opportunity are attributable to Defendant SAPF. Further, Plaintiff never even alleges in
the Complaint that offering the Home-Business Opportunity violates any law. Therefore, it does not
support any claim for injunctive relief in the first instance. For these reasons, summary judgment should
be granted to Defendants on all counts relating to them.

False advertising

Paragraph 23 of the Complaint, quoted above, is one of only three specific allegations
concerning advertising, and the only one to mention false advertising. The other two occurrences are at
910 and 21.

In Y10, Plaintiff alleges that Defendants “advertise [that SAPF staff] will answer the members’
tax questions.” However, no allegation is made that such “advertisement” is false in any way. Furthef,
the Complaint cites no statute which would be violated by such an advertisement as is alleged in T10.
Thus, even if Defendant SAPF did actually advertise that its staff would answer members” questions—
regardless of the subject matter—Plaintiff would not be entitled to the injunctive relief it seeks.

The remaining reference to advertising, at §21, alleges only that Defendant SAPF advertises that

National Workers Rights Committee (NWRC) is a division of SAPF. Once again, no claim is made that

point is moot in the instant case, however, since the evidence shows that Defendants have no control



such advertising is false. Defendant has established that NWRC is indeed a division of SAPF (Kotmair
affidavit, § 11), and Plaintiff has not alleged any facts to show otherwise. Accordingly, there is no
contested issue of fact here.

In sum, the only allegation in the Complaint which specifically claims that Defendant was
engaged in any kind of false advertising is §23, already shown, supra, not to be attributable to SAPF.
However, Plaintiff also makes several allegations as to “false commercial speech,” which necessitates an
examination of “commercial speech™ as it has been developed by the courts.

Commercial speech

The Supreme Court essentially equates “commercial speech” with “commercial advertising.”
This is important, since Plaintiff alleges at 22 of the Complaint:
*22.  For prices ranging from $5 to $210, defendants sell videotapes, audiotapes, and

books that contain false commercial speech promoting their schemes and directing and
inciting customers to violate the internal revenue laws.” [Emphasis added]

In other words, Plaintiff attempts to equate videotapes, audiotapes and books—which have not
been shown to contain any advertising (let alone false advertising)}—with “commercial speech.” This
appears to be based on an erroneous construction of the term “commercial speech,” as if that term
applies to any kind of speech that is ultimately offered for sale. However, this completely subverts the
meaning given to the term by the Supreme Court. Indeed, the Supreme Court recognized in Virginia
State Board of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 1U.S. 748, 761 (1976) that:

“Speech likewise is protected even though it is carried in a form that is “sold’ for profit,

(citations omitted) and even though it may involve a solicitation to purchase or otherwise

pay or contribute money. New York Times Co. v. Sullivan, supra; NAACP v. Button, 371
U.S. 415,429, 83 S.Ct. 328, 335-336, 9 L.Ed.2d 405, 415-416 (1963).”

over this website,



Moreover, commercial speech is expression that does no more than propose a commercial
transaction. See Cincinnati v. Discovery Network, 507 U.S. 410, 423 (1998); Bolger v. Youngs Drug
Products Corp., 463 U.S. 60, 66 (1983); 8.0.C., Inc. v. County of Clark, 152 F.3d 1136, 1143 (App. O™
Cir. 1998); see also Pittshurg Press Co. v. Pittshurg Com. On Human Relations, 413 U.S. 376, 385
(1973); Virginia State Board Of Pharmacy v. Virginia Citizens Consumer Council, supra, at p. 772.

The speech found in the books, videotapes and audiotapes that Defendant offers for sale is
purely political speech which, as shown below, is fully protected by the 1% Amendment. Political speech
is not magically transformed into commercial speech merely because it is sold. Rather, commercial
speech remains the same as originally distinguished by the Supreme Court in Valentine v. Chrestensen,
316 U.S. 52, 54 (1942)—that is, advertising.

Common sense may also be relied upon to understand this principle. Membership organizations
of all types—National Rifle Association, National Association for the Advancement of Colored People,
Parent-Teacher Associations, among others, for example—raise operating funds by selling things, yet
this does not make them businesses. In fact, it is hard to imagine how any advocacy group could fund
their operations except by way of donations or sales of some sort.

Defendant SAPF’s political speech, in the form of books, videotapes, audiotapes and newsletters,
cannot be restricted under the false pretense that it is commercial speech. Furthermore, Plaintiff has
provided no evidence that any of the material referred to in 422 contains commercial speech, let alone
false commercial speech. Therefore, Plaintiff is not entitled to the injunctive relief it seeks with respect
to SAPF’s sale of such materials, as such injunction would amount to a prior restraint on SAPF’s
protected political speech. Indeed, the Supreme Court has stated, in Nebraska Press Ass’n v. Stuart, 427

U.S. 539, 559 (1976):
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“|P]rior restraints on speech and publication are the most serious and the least tolerable
infringement on rights under this amendment.”

See also, Heller v. New York, 413 U.S. 483, 491 (1973). (“Any system of prior restraints of
expression comes to Supreme Court bearing heavy presumption against its constitutional validity.”);
Capital Cities Media, Inc. v. Toole, 463 U.S. 1303 (1983); New York Times Co. v. U.S., 403 U.S. 713
(1971); Organization for a Better Austin v. Keefe, 402 U.S. 415 (1971); Bantam Books, Inc. v. Sullivan,
372 U.8. 58 (1963).

However, the fact that political speech is sought to be enjoined—prior restraint of expression—
compounds the unlawfulness of the Plaintiff’s attempt to enjoin SAPF.

Political Speech enjoys the full protection of the First Amendment

It cannot be reasonably disputed that Save-A-Patriot Fellowship is a political advocacy
organization. All the publications of SAPF demonstrate this. Moreover, it does not exist for the purpose
of turning a profit. SAPF must rely on both sales and donations to fund its advocacy and educational
activities. Thus, like the membership organizations mentioned above, SAPF is not a business, but a bona
fide political organization.

The fact that SAPE sells books, publications and services does not make it a “business” and is
therefore insufficient to render its activities “commercial speech.” See Helfron v. International Society
for Krishna Consciousness, 452 U.S_‘ 640, 647 (1981); Gaudiya Vaishnava Society of City of San
Francisco, 952 F.2d 1059, 1063 (App. 9™ Cir. 1990). Indeed, Black’s Law Dictionary (6" ed.) defines
“commercial speech doctrine” thusly:

“Commercial speech doctrine. Speech that was categorized as “commercial” in nature
(i.e. speech that advertised a product or service for profit or for business purposes)
was formerly not afforded First Amendment freedom of speech protection, and as

such, could be freely regulated by statutes and ordinances. Valentine v. Chrestensen,
316 U.S. 52, 62. This doctrine, however, has been essentially abrogated. Pittsburg
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Press Co. v. Pittsburg Comm. On Human Righis, 413 U.S. 376; Bigelow v. Virginia,
421 UY.5. 809; Virginia State Brd. of Pharmacy v. Virginia Citizen Council, 425
U.S. 7487

Indeed, in Valentine v. Chrestensen, supra, the court recognized “commercial speech” as
being nothing more than false advertising:

“We are equally clear that the Constitution imposes no such restraint on government
as respects purely commercial advertising.”

Black’s 7™ edition adds this:

“Comimercial Speech. Communication (such as advertising and marketing) that
involves only the commercial interests of the speaker and the audience, and is
therefore afforded lesser First Amendment protection than social, political, or
religious speech.”

Looking into Black’s Law Dictionary (4" ed.), we see “political” defined (in part) thusly:

“Pertaining or related to the policy or the administration of government, state or

national. People v. Morgan, 90 111. 558. Pertaining to, or incidental to, the exercise of

the functions of government; relating to the management of affairs of state; as

political theories; of or pertaining to the exercise of rights and privileges or the

influence to which individuals of a state seek to determine or control its public

policy.”

Moreover, the constitutional protection does not turn upon “the truth, popularity or social utility

of the ideas and beliefs which are offered.” NAACP v. Button, 371 U.S. 415, 445 (1963). SAPF’s speech
enjoys the full protection of the First Amendment, just like that of any single citizen would—or a

coliection of citizens, such as the members of SAPF.

False and fraudulent statements

Paragraph 25 of the Complaint states:
“In promoting their tax-fraud schemes, defendants make the following false and

fraudulent statements about the federal income tax laws and the tax advantages of their
schemes:

12



* SAPF members can ‘lawfully stop the withholding of income and
employment taxes in the work place.”
f.* ‘tens of thousands of your fellow Americans already QUIT social security -
100% legally. .. .’”

Here again, the quotes in subparagraphs ¢ and f have never appeared anywhere on SAPF’s
website nor any of its literature. However, the sources of these quotes were found to be
www.taxfreedom101.com/pages/reward.htm  and  www.taxfreedom101.com/pages/questions.htm,
respectively. (Exhibit 7; page 3 of Exhibit 8, respectively). As already established above, that website is
neither owned nor controlled by Defendants. Plaintiff has failed to provide any evidence to establish that
these two statements (at 25(e) and (f)) were ever made by Defendant SAPF. Accordingly, there is no
substantially contested issue of material fact here—SAPF did not make the statements quoted at §25(e)
and (f) of the Complaint. Wherefore, summary judgment should be granted in favor of Defendant SAPF

with respect to all counts relating to said statements.

Promotion of abusive tax shelters

These same two statements also come into play with respect to Plaintiff’s allegations of
violations of IRC § 6700, which penalizes promoting abusive tax shelters by making false statements
with respect to the securing of any tax benefit by reason of participation in the shelter. To try to cover

this necessary element of IRC § 6700 (see Flements of promotion of abusive tax shelters, infra),

3 The Complaint used bullets to itemize the subparagraphs However, we used letters to designate them,
for the sake of convenience.

* Once again, Plaintiff mischaracterizes the actual quote: “How have tens of thousands of your fellow
Americans already QUIT social security - 100% legally - and started saving for their own retirement
(not yours and everyone else’s)?” This question appeared under the heading “You will discover the
answer to all of these question [referring to questions appearing above this heading] and many more
when you enroll in Tax Freedom 101. Here are some more intriguing questions...” Thus, this quote
merely asks the question, but it doesn’t advertise that the answer to it will be learned by buying the
Program. Nevertheless, this issue is moot also, since the evidence shows that Defendants have no control
over this website.
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Plaintiff lists eight statements in 425 which are alleged to be “false and fraudulent statements about the
federal income tax laws and the tax advantages of their schemes.”

Unfortunately for Plamtiff’s case, § 6700 does not prohibit statements about the tax laws—mnot
even false ones. And yet, of the eight statements cited in 425 of the complaint, six cleatly fall within that
unprohibited category. These statements merely report SAPF’s understanding of the tax laws with
respect to citizens of the United States generally. They are fully protected polij;ical speech, pure and
simple. The statements at 25(a), (b), (c), (d), (g) and (h) contain nothing which can be construed as
relating to any tax advantages accruing as a consequence of membership in SAPF. Certainly, Plaintiff
has not specifically alleged that any of those six statements fall within the category of prohibited “false
or fraudulent statements about the tax advantages of [Defendant’s] schemes.””’

In fact, if Plaintiff had not created the category of “statements about the federal income tax
laws,” it would have been left with only two statements, at 925(e) and (f), neither of which are
attributable to SAPF. These two statements are catapulted into other allegations too, but in a general
way. Paragraph 31 of the Complaint, for example, makes the unsupported allegation that “Defendants ...
sell plans that they falsely claim allow their customers legally to stop paying federal taxes and filing
federal tax returns.” Yet Plaintiff has not quoted any statements to that effect anywhere in the
Complaint, nor has it provided any evidence to support this allegation. This allegation, then, cannot

suppott the injunctive relief Plaintiff seeks.

Elements of promotion of abusive tax shelters

Paragraph 29 of the Complaint exposes an underlying acknowledgment by Plamtiff that § 6700,

as written, in no way prohibits the activities of Defendants. It is part of Plaintiff’s attemapt to blur the
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Exhibit 13



















































































































































