IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

UNITED STATES OF AMERICA,
Plaintiff,
Case No.: WMN 05 CV 1297

V.

JOHN BAPTIST KOTMAIR, et al.,

N ™ A N i N N

Defendants.

UNITED STATES MOTION FOR SANCTIONS FOR DISCOVERY VIOLATIONS

The United States of America, pursuant to Rule 37(b)(2){C) and (c) of the Federal Rules
of Civil Procedure, moves the Court to enter an order sanctioning defendants by: (1) finding
certain facts for the purposes of trial and as part of its summary judgment motion with a warning
that defendants continued misconduct can result in default judgment, (2) find defendants in
contempt if they refuse to obey the Court’s Order by June 16, 2006, and (3) enter default
judgment if these less severe sanctions do not induce compliance by June 30, 2006.

I. INTRODUCTION

The United States filed suit against Defendants John B. Kotmair, Jr. (Kotmair), and Save-
a-Patriot Fellowship (SAPF) on May 13, 2005, seeking a permanent injunction under Internal
Revenue C-ode (LR.C., 26 U.S.C.) §§ 7402(a) and 7408 prohibiting them from interfering with |
the administration of the internal revenue laws, from organizing and selling tax-fraud schemes,
and from assisting in the preparation of false documents relating to federal tax matters. On

October 25 and 27, 2005, the United States served interrogatories and requests for production of
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documents upon Kotmair and SAPF, respectively.'

Kotmair served untimely responses for both the requests served on him and SAPF on
November 28; and December 1, 2005.7 By letter dated December 20, 20053, the United States
informed defendants that their responses were deficient because, among other things, they failed
. to certify their responses.” In response to the numerous requests for documents, SAPF only
produced three copies of their newsletter, Reasonable Action, and some audio and video tapes.*

Defendants have refused to answer the United States’ requests for over seven months and
on April 25, 2006, the United States filed a motion to cémpel discovery responses which the
Court granted in part on May 16, 2006.°> The United States informed defendants that the instant
motion would be sought if they did not comply with the Cou1't’§ Order by May 24, 2006. In
response, defendants filed an objection and a motion for stay. Because a stay is not automatic,
their noncompliance with the Court’s Order continues.®

A. SAPF’s Failure to Cooperate in Discovery.

A comparison of the documents and responses provided by SAPF to those it refuses to

provide demonstrates the lack of cooperation in discovery. As stated, SAPF has provided only

' Docket no. 16 (United States” I.R. 104.7 Certificate of Conference, Ex. A.}
21d, Bxs. C &D.

3 Id., Exs. E.

4 Id., Exs. C & D; Declaration of Thomas M. Newman 1 2-5.

5 Docket no. 33.

¢ Docket nos. 34 & 35; See L.R. 301.5.a (“the filing of objections to the Magistrate
Judge's order shall not operate as a stay of any obligation or deadline imposed by the order.”)
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and videos. However, SAPF’s handbook, services, billing statements, and other products
establish these are not the limits of its business. Defendants’ sales of these products and services
is well documented, however.?

Moreover, SAPF’s misconduct has not been limited to its failure to disclose documents or

supply answers to interrogatories. On April 25, 2006, SAPF served the United States with a

7 Declaration of Thomas M. Newman J18-31. Declaration of Thomas M. Newman {20-
31. Tt should be noted that in response to the United States’ interrogatory number 13 &
14—requesting the “nature of the position held, the nature of the services performed, the dates of
performance, and the amounts (if any) paid for such services” for SAPF employces—SAPF
neglected to explain any of the services, only labeling the employees as “caseworker,”
“paralegal,” or “office clerk.”

2 U.S v. Crosson, 1995 WL 756599 (E.D. Pa. Dec. 20, 1995)(noting that the taxpayer
purchased the frivolous documents from defendants); Sherwood v. Commissioner, T.C. Memo.
2005-268 (same); Tolotti v. Commissioner, T.C. Memo. 2002-86 (same), aff"d 70 Fed. Appx.
971 (9" Cir. 2003); Wadsworth v. Commissioner, T.C. Memo. 1997-238 (same); Narramore,
T.C. Memo. 1996-11 (same); Atkinson v. Towa Department of Revenue, 2004 WL 3159262 *2
(Dept. of Appeals May 7, 2004)(same).
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