IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND

UNITED STATES OF AMERICA, )
)

Plaintiff, )

)

V. ) Civil No. WMINO5CV1297

)

JOHN BAPTIST KOTMAIR, JR., )
etal., )
)

Defendants. )

DEFENDANTS’ REPLY BRIEF— MOTION FOR STAY PENDING DETERMINATION
BY DISTRICT JUDGE OF OBJECTION TO ORDER OF
MAGISTRATE JUDGE

On May 24, 2006, Defendants moved to stay the magistrate judge’s order to compel discovery
pending the outcome of a motion pursuant to Local Rule 105.10. The United States filed its opposition
to the motion to stay on May 30, 2006. Defendants John Baptist Kotmair Jr., pro se, and Save-A-Patriot
Fellowship (SAPF), represented by its counsel, George Harp, now reply to Plaintiff’s Opposition to
Defendants” Motion for Stay.

Which rule is invoked in this motion for stay?

Defendants have invoked Rule 65(a) of the Federal Rules of Civil Procedure in bringmng this
motion for stay, because the subject of this motion for interlocutory injunctive relief is not a final

decision and order. Plaintiff has argued only for Rule 62, which provides for “Stay of Proceedings to



Enforce a Judgment.”' Since there is no final order or judgment going into appeal, we are dealing with
the injunctive relief standard at the district level. Defendants are thus proceeding under FRCP Rule 65.

ARGUMENT

Standard for interlocutory injunctive relief

Plaintiff argues that in a Rule 62 motion® to stay the district court must consider the four factors
reiterated in Blackwelder Furniture Co. v. Seilig Mfg. Co., 550 F2d 189 (App. 4th Cir. 1977).
Defendants addressed these four factors in their own motion. However, in arguing that “Defendants
must prove all four factors are met,” Plaintiff ignores the actual ruling in Blackwelder, which held that
the district court is not to stringently apply the four-fold appellate test at the trial level:

“The district court’s reliance on the different standards of Airport Comm. Of Forsyth
Co., N.C. v. CAB, [296 F.2d 95 (4th Cir. 1961}] was misplaced though understandably so.
Even the treatise writers have mistakenly equated the stringent standards of those cases
with the more flexible rule of Sinclair Refining Co. v. Midland OQil Co., 55 F.2d 42 (4th
Cir. 1932)]. See, e.g., Moore’s Federal Practice, P. 65.04(1) at 65-39 n. 37 (1975). But
there is a difference. The cases relied upon by the district court deal with the question of
the issuance vel non of an appellate stay pending review of an administrative order or a
trial court decision that dealt with the merits of controversy. Hence they propound an
appellate standard and not one for use in the trial courts.” Blackwelder, supra, p. 193.

The court further stated:

- “Thus in this circuit the trial court standard for interlocutory injunctive relief is the
balance-of-hardship test. Whenever a district court has before it a Rule 65(a) motion,
although it may properly consider the four general factors enumerated in Airport, see p.
192 supra, it should give them the relative emphasis required by the Sinclair rule: The
two more important factors are those of probable irreparable injury to plaintiff without a
decree and of likely harm to the defendant with a decree. If that balance is struck in favor
of plaintiff, it is enough that grave or serious questions are presented; and plaintiff need

' Rule 59 FRCP provides for “New Trials; Amendment of Judgments,” clearly not applicable.

? Plaintiff tries to characterize Defendants’ Rule 65(a) motion for stay as a Rule 62 motion, perhaps to
avoid the actual ruling in Blackwelder. There, the circuit court stated that the district court “failed to
apply the settled principles which govern consideration of a Rule 65(a) motion in this circuit, as set forth
in Sinclair Refining Co. V. Midland il Co., 55F 2d 42 (4 Cir., 1932) ...” '



not show a likelihood of success.” [emphasis added] Blackwelder, supra, p. 196.

Thus, the primary concern for interim injunctive relief—which relief we are dealing with here—
15 not to be confused with injunction relief sought when a district court’s final decision or order is
appealed. Rather, Blackwelder shows that the balance between the likelihood of trreparable harm to
Defendants in this case, as opposed to the likely harm to Plaintiff, is the mos‘t mmportant factor in
whether the stay should issue.

Plaintiff also asserts that “numerous courts have affirmed the denial of a motion that merely
presented previously-ﬁlade legal arguments or those that could have been raised,” citing Pacific Ins. Co.
v. Am. Nat’'l Fire Ins. Co., 148 F3d 396, 404 (4™ Cir. 1988). Pacific Ins. Co. is entirely inapplicable
here, because it concerns FRCP Rule 59, regarding motions “...after all issues ... had been considered
and decided by the district court.” [emphasis added] This rule is inapplicable to interlocutory injunctive
relief, since there is no final decision and order upon which reconsideration or review is sought. The
other cases cited by Plaintiff in support of this assertion, Saute Ste. Marie Tribe of Chippewa Indians v.
Engler, 146 F.3d 367 (App. 6 Cir. 1998) and Zimmerman v. City of Oakland, 255 F.3d 734 (App. gth

Cir. 2001), also concern Rule 59 motions for reconsideration of final judgments.

Res judicata: Not a business but a first-amendment association

Courts uniformly recognize and apply the doctrine of res judicata. The Supreme Court has said
that the doctrine “is a rule of fundamental and substantial justice, ‘of public policy and of private peace,’
which should be cordially regarded and enforced by the courts ...” Hart Steel Co. v. Railroad Supply

Co., 244 U.S. 294, 299 (1917).



“The Government contends, at the threshold, that the SAP Fellowship is not an
organization at all, but is solely a name used by Kotmair for his own ‘sole proprietorship’
operation. The Court does not agree, even through it is readily apparent that Kotmair is
the major figure in the Fellowship. As noted above, the evidence established that there i3
an organization and not simply an operation by Kotmair personally. The SAP Fellowship,
and not Kotmair personally, leased the Office. There are members, other than Kotmair,
who engage in Fellowship activities. This Court observes, also, that the I.R.S. itself, quite
appropriately, returned to the Office the operating assets seized from the Office ... In
sum, the Court finds as a fuct that the SAP Fellowship is an unincorporated association
(not just an alter ego or sole proprietorship of Kotmair), has members, and does things
through persons in addition to Kotmair.” [emphasis added] Save-4-Patriot Fellowship,
supra, at. pp. 698-699.

At the same time, this Court recognized the First Amendment implications of the identities of
SAPF’s members, when, during the hearing of that case, the following exchange took place:

“THE COURT: Mr. Harp, I don’t want to be treading on first amendment rights, so [
expect you are going to object if I ask this question the wrong way.

Is there a membership list? I am certainly not entitled to ask, and I don’t want to ask
who the members are. Is there some way of telling who is a member?

MR. HARP: Your Honor, with all due respect to the Court, T would object to that.

THE COURT: I would rather sustain the objection. Is there some question Mr. Harp
that we can ask so I can get an idea of whether there is a membership as compared to
some kind of feeling that anybody who agrees with us is a member and they know in
















































