IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND
UNITED STATES OF AMERICA, )
Plaintiff, ;
v. ; Civil No. WMN 05 CV 12.97
JOHN BAPTIST KOTMAIR, JR,, et al., ;
Defendants. ;

DECLARATION OF THOMAS M. NEWMAN IN SUPPORT OF THE UNITED
STATES’ MOTION FOR SUMMARY JUDGMENT

1. This declaration and attached exhibits are submitted under 28 U.S.C. § 1746 in
connection with the United States' Motion for Summary Judgment. [ am a trial attorney with the
Department of Justice's Tax Division in Washington, D.C. to whom this case is assigned.

2. Attached as Exhibit 1 is a copy of the Final Decision and Order for the case Aguilar v.
/PS5 Case no.. 97800079,

3. Attached as Exhibit 2. is a copy of the Final Decision and Order for the case Austin v.
Jitney Jungle Store, Case no. 97D00105.

4. Attached as Exhibit 3 is a copy of the Order granting attomeys fees for the case Austin
v. Jitney Jungle Store, Case no. 97D00105.

5. Attached as Exhibit 4 is a copy of an Order in the case Benz v. Department of Defense,
Case no. 97B00115.

6. Attached as Exhibit 5 is a copy of the Final Decision and Order for the case Bunn v.



USX/US Steel, Case no. 97B00160.

7. Attached as Exhibit 6 is a copy of the Final Decision and Order for the case Cholerton
v. Hadley Co, 96B00046.

8. Attached as Exhibit 7 is a copy of the Order Granting Respondent’s Motion to Dismiss
for the case Cook v. Pro Source, Inc, Case no; 97B00090.

9. Attached as Exhibit 8 is a copy of the Order Granting Respondent’s Motion to Dismiss
for the casec Costigan v. Nynex, Case no. 97B00026.

10. Attached as Exhibit 9 is a copy of the Order Granting Respondent’s Motion to
Dismiss for the case D’dmico v. Erie Community College, Case no. 97B00027.

11. Attached as Exhibit 10 is a copy of the Order of Dismissal for the case Davis v. GTE,
Case no. 97B00087. | |

12. Attached as Exhibit 11 is a copy of the Final Decision and Order for the case
Hamilton v. The Recorder, Case no. 97B00150.

13. Attached as Exhibit 12 is a copy of the Order Granting Attorneys Fees for the caée
Hamilton v. The Recorder, Case no. 97B00150.

14. Attached as Exhibit 13 is a copy of the Order Granting Respondent’s Motion to
Dismiss the case Hendrickson v. GTE, Case no. 97B00089.

15. Attached as Exhibit 14 is a copy of the Final Decision and Order for the case
Hollz‘ngsworrh v. Applied Research Associates, Case no. 97B000SS.

16. Attached as Exhibit. 15 is a copy of the Order Granting Attorneys Fees for the case
Horne v. Town of Hampstead, Case no. 96B00106.

17. Attached as Exhibit 16 is a copy of the Final Decision and Order the case Horne v.



Town of Hampstead, Case no. 96B00106.

18. Attached as Exhibit 17 is a copy of the Final Decision and Order the case Horst v.
Juneau School District, Case no. 97B(0123.

19. Attached as Exhibit 18 is a copy of the Final Decision and Order the case Hutchinson
v. End Stage Renal Disease Network of Florida, Inc, 97B00083.

20. Attached as Exhibit 19 is a copy of the Final Decision and Order the case Johnson v.
Florida Power Corporation, Case no. 97B00149.

21. Attached as Exhibit 20 is a copy of the Order Granting Attorneys Fees for the case
Kosatschkow v. Allen Stevens Corporation, Case no. 97B00125.

22. Attached as Exhibit 21 1s a copy of the Final Decision and Order the case Lareau v.
USA[R, Inc, Case no. 96B000438.

23. Attached as Exhibit 22 is a copy of the Order Granting Attorneys Fees for the case
Lareau v. USAIR, Inc., Case no. 96B00048.

24, Attached as Exhibit 23 1s a copy of the Order of Inquiry for the case Leev. Airtouch
Communications, 96B00063. |

25. Attached as Exhibit 24 is a copy of the Final Decision and Order for the case
Manning v. City of Jacksonville, Case no. 97B00126.

26. Attached as Exhibit 25 is a copy of the Final Decision and Order for the case Olson v.
University Medical Center Corporation, Case no. 97B00093.

27. Attached as Exhibit 26 is a copy of the Final Decision Granting Resﬁondent’s Motion
to Dismiss for the case Parham v. United States Postal Service, Case no. 97B00122.

28. Attached as Exhibit 27 is a copy of the Final Decision and Order of Dismissal for the



case Shepherd v. Sturm, Ruger, & Co., Inc., Case no. 97B00163.

29. Attached as Exhibit 28 is a copy of the Order of Dismissal for the case Shephens v.
Safe Kids Inc., Case no. 97B00092.

30. Attached as Exhibit 29 is a copy of the Final Decision and Order of Dismissal for the
case Werline v. Public Service Gas & Electric Company, Case no. 97B00023.

31. Attached as Exhibit 30 is a copy of the Final Decision and Order for the case Wilson
v. Harvisburg School District, Case no. 96B00045. |

32. Attached as Exhibit 31 is a copy of the Final Decision and Order to Dismiss for the
case Winkler v. Timlin Corporation, Case no. 96B00065.

33. Attached as Exhibit 32 is a copy of the District Court Order for the Middle District of
Pennsylvania in the case United States v. Thurston Bell, Case no. 1:cv-01-2159.

34. Attached as Exhibits 33(A-D) is a copy of the Affidavit filed by Thurston Bell in the
District Court for the Middle Distfict of Pennsylvania in Case no. 1:cv-01-2159.

35. Attached as Exhibit 34 is a copy of the District Coﬁrt Order for the Middle District of
Florida, Tampa Division, in the case United States v. Bossett, Case no. 8:01-cv-2154-T-17TBM.

36. Attached as Exhibit 35 is a copy of the District Court Order of Permanent Injunction
for the Western District of Washington at Seattle in the case United States v. Cohen, Case no.
C04-0332P.

37. Attached as Exhibit 36 is a copy of the District Court Order for the Middle District of
Florida, Tampa Division, in the case United States v. Farnell, Case no. 8:02-cv-1742-T-26TBM.

38. Attached as Exhibit 37 is a copy of thé Magistrate Judge’s Report and

Recommendation of the District Court for the Middle District of Florida, Tampa Division, in the



case United States v. Prater, Case no. 8:02-¢cv-2052-T-26MSS.

39. Attached as Exhibit 38 is a copy of the District Court of New Jersey’s Order of
Permanent Injunction for case United States v. Haraka, Case no. 02-cv-534(JAP).

40. Attached as Exhibit 39 is a copy of the District Court’s Order of Preliminary
Injunction for the Middle District of Florida, Tampa Division, in the case United States v. Rosile,
Case no. 8:02-cv-466-T-17MSS.

41. Attached as Exhibit 40 is a copy of the Fourth Circuit Cowrt of Appeals unpublished
decision affirming the conviction of Edward Louis Kotmair, Case no. 00-4139.

42. Attached as Exhibit 41 is a copy of a press release announcing the conviction of
SAPF member George W. Frye for willful failure to file income tax returns.

43. Attached as Exhibit 42 is a copy of a press release announcing the guilty plea of
SAPF member Dr. Charles E. Schutt for willful failure to file income tax returns.

44. Attached as Exhibits 43A-D is a copy of the deposition of John B. Kotmair, Jr.

I declare under penalty of perjury the foregoing is true and correct. Executed this 12th
day of June, 2006.

/s/ Thomas M. Newman
THOMAS M. NEWMAN
Trial Attorney, Tax Division
U.S. Department of Justice
‘Post Office Box 7238
Washington, D.C. 20044
Tel.: (202) 616-9926

Fax: (202) 514-6770
thomas.m.newman@usdoj.gov

5 1762304.1



UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
OFFICE OF THE CHIEF ADMINISTRATIVE HEARING OFFICER

September 2, 1997

RICHARD AGUILAR, )
Complainant, ) 8§ U.S.C. § 1324b
)
v. ) OCAHO Case No. 97B00079
)
UNITED PARCEL SERVICE, ) .
Respondent. ) Exhibit 1

FINAL DECISION AND ORDER OF DISMISSAL

1. PROCEDURAL HISTORY

This is an action arising under the Immigration and Nationality Act, 8 U.S.C. § 1324b
(INA), as amended by the Immigration Reform and Control Act of 1986 (IRCA) and by the
Immigration Act of 1990 (IMMACT)," in which Richard Aguilar is the complainant and United
Parcel Service (UPS), Anaheim, California, is the respondent. A letter dated December 9, 1696,
to the Office of Special Counsel for Unfair Immigration-Related Employment Practices (OSC)
from John B. Kotmair, Jr. (Kotmair), Director of the National Worker’s Rights Committee,
accompanies the complaint.

Also accompanying the complaint is a letter dated January 30, 1997 from OSC to Kotmair
informing him that with respect to charges filed by him on behalf of eleven different individuals,
including Aguilar:

Based on this Office’s investigation, the Special Counsel has determined that there
is insufficient evidence of reasonable cause to believe that any of these charges
state a cause of action under & U.S.C. § 1324b. See Tossaint (sic) v. Tekwood
Associates, Inc.,  OCAHO ___ (1996).

The letter authorizes the filing of a complaint with the Office of the Chief Administrative Hearing
Officer (OCAHOQ) within 90 days of receipt.

! The Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. 104-
208, 110 Stat. 3009 (IIRIRA), amended § 1324b(a)(6) as it applies to practices after a date to be
set within one year subsequent to September 30, 1996.- The amendments have no application to
this case. '



The complaint was filed with OCAHO on March 31, 1997, with various attachments.
Kotmair’s Notice of Appearance was subsequently filed on April 11, 1997. 2 Although Aguilar
was employed by UPS from 1975 or 1976 until his termination on February 12, 1997, he secks
back pay from May 1996. The significance of that date is unexplained.

On his complaint form, Aguilar checked the box stating “yes” to the following
statement:

The Business/Employer refused to accept the documents that I presented to show I
can work in the United States.

However, he crossed out the phrase, “to show I can work in the United States.”

Specifically, the complaint alleges that UPS engaged in conduct prohibited by the INA
when it refused to accept Aguilar’s “Statement of Citizenship proving my Citizenship and
asserting my rights as a Citizen under Federal law, and affecting others linked to my status,” as
well as his “Affidavit of Constructive Notice asserting my rights as a Citizen of the U.S. as seen
by the U.S. Supreme Court, and there by [sic] revealing that I am not to be treated as an alien.”
According to Kotmair’s letter to OSC, the documents were submitted to UPS on June 24, 1996,

Aguilar also checked the box on the complaint form stating “yes” in response to the
following statement:

I was intimidated, threatened, coerced or retaliated against because I filed or
planned to file a complaint, or to keep me from assisting someone else to file a
complaint.

Aguilar was terminated on February 12, 1997. Attached to the complaint is an
explanation of the alleged acts of retaliation which describes the events leading to his termination

? Kotmair’s Notice of Appearance references an “enclosed Power of Attorney of the
complainant,” although no such document appears to have been submitted with that Notice. A
power of attorney document is attached to the original complaint, apparently appended to a
charge filed against UPS by Aguilar with the Equal Employment Opportunity Commission
(EEOC). That power of attorney grants Kotmair “permission” to represent Aguilar “before ...
OCAHO” and “before an Administrative Law Judge in OCATO.” '

3 Aguilar’s “Statement of Citizenship proving my Citizenship and asserting my rights as a
Citizen under Federal law, and affecting others linked to my status” is not part of the record, and
there is no assertion that it is related in any way to INS forms N-560 or N-561 Certificate of
United States Citizenship. These forms, issued by the INS, do not purport to address issues of
federal taxation.



3

as a driver for UPS. Tt states that on December 18, 1996, he was arrested and charged with
“DWI” [Driving While Intoxicated]. Upon his release, he notified his manager. On February 6,
1997, he was found guilty and sentenced. He did not learn until some time after February 6, 1997
that his driver’s license had been suspended since December 28, 1996. Aguilar had shown his
license to his UPS supervisor after his arrest when he did not know that it had been suspended.
The reason proffered by UPS for his dismissal, according to Aguilar, was “dishonesty about my
license.” Aguilar claims that at no time had he been dishonest or failed to inform his UPS
supervisor of “all that I was aware of or that had happened.” Aguilar does not allege any causal
connection between the submission of his documents and his termination as a driver. Neither
does he allege that his termination was related to his citizenship or national origin.

On May 13, 1997, UPS filed an answer denying the material allegations of the complaint
together with a motion to dismiss the complaint for failure to state a claim. Respondent admits
that Aguilar worked for UPS since 1975 or 1976 and that he was fired from his job as a driver on
February 12, 1997. Three grounds are asserted for its motion to dismiss: first, that complainant
does not allege that his termination was on the basis of citizenship status or national origin;
second, that complainant alleges no improper conduct with regard to verification of any work
authorization document; and third, that complainant is apparently confusing a New Mexico
Department of Motor Vehicles work permit driver’s license with an INS work permit
authorization.

On June 6, 1997, complainant filed his reply to respondent’s answer and motion to
dismiss. That reply addresses only UPS’s refusal to honor Aguilar’s Statement of Citizenship and
Affidavit of Constructive Notice. It does not discuss Aguilar’s discharge or any alleged acts of
retaliation. Instead, it states that “Respondent is correct in its assertion that ‘The Complaint Does
not Allege Termination on the Basis of Citizenship or National Origin.” Rather, “[t]he substance
of the complainant’s charge relates solely to the respondent’s refusal to recognize and honor the
documents.”

The response acknowledges that Aguilar’s documents were submitted for the purpose of
avoiding his federal income tax obligations, not for the purpose of verifying his employment
eligibility. Aguilar sets forth at length the theory that only nonresident aliens, and not United
States citizens, are required to participate in the social security system or to be subject to
withholding for mcome taxes.

III. STANDARDS FOR RULING ON A MOTION TO DISMISS

A motion to dismiss should be granted only in the very limited circumstances where it is
clear that no relief could be granted under any set of facts that could be proved consistent with the
allegations of the complaint. Hishon v. King & Spaulding, 467 U.S. 69, 73 (1984). Although 1
must liberally construe the allegations in the complaint in the light most favorable to complainant,
I am not required to assume that Aguilar can prove facts which have not been alleged, see
Associated Contractors of California, Inc. v. California State Council of Carpenters, 459 U.S.




4

519, 526 (1983), to consider facts which would be inadmissible at a hearing, or to make
unwarranted inferences. Neither am I required to accept as true any conclusions regarding the
legal effects which flow from the events Aguilar sets out. '

Even liberal pleading standards have their limits and complainant must allege more than
unsupported conclusions of law to defeat an otherwise meritorious motion to dismiss. See, Pulda
v. General Dynamics Corp., 47 F.3d 872, 878 (7th Cir. 1995). If there is no reasonable prospect
that a valid claim can be made out based on the facts alleged, the motion to dismiss should be
granted. A complaint which does not set forth either direct or inferential allegations respecting all
of the material elements necessary to sustain a recovery under some viable legal theory is subject
to dismissal. LRL Properties v. Portage Metro Hous. Auth., 55 F.3d 1097, 1103 (6th Cir. 1995).

DISCUSSION

IRCA established a comprehensive system of employment eligibility verification, 8 U.S.C.
§ 1324a, as well as prohibitions against certain unfair immigration-related employment practices,
8 10.8.C. § 1324b. Congress for the first time made it unlawful for an employer to hire employees
without verifying their eligibility to work in the United States. A prospective employer is
obligated under the employment eligibility verification system to examine certain documents
acceptable for demonstrating a wotker’s identity and employment eligibility under
§ 1324a(b)(1), 8 C.F.R. § 274a.2(b)(1)(v)(1996), and to complete a Form I-9 for each new
employee. :

The specific provision at issue in this proceeding, 8 U.S.C. § 1324b(a)(6) was added by
the Immigration Act of 1990 (IMMACT) to address concerns that employers were rejecting valid
work documents. It provides that certain documentary practices may be treated as discriminatory
hiring practices.

For purposes of paragraph (1)," a person’s or other entity’s request, for purposes
of satisfying the requirements of section 1324a(b)° of this title, for more or
different documents than are required under such section or refusing to honor

- documents tendered that on their face reasonably appear to be genuine shall be
treated as an unfair immigration-related employment practice relating to the hiring
of individuals. (emphasis added).

Regulations identifying the specific documents acceptable to show identity and
employment eligibility are set out in 8 U.S.C. §§ 1324a(b)1)(B), (C), and (D), 8 CFR.

4 Paragraph (1) deals with the hiring, recruitment, referral for a fee, or discharge of
employees. ' :

5 Section 1324a(b) sets forth the specifics of the employment eligibility verification system.





































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































