IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF MARYIL.AND

UNITED STATES OF AMERICA,
Plaintiff,
Civil No. WMN05CV1297

V.

JOHN BAPTIST KOTMAIR, JR.,

etal.,

R R R e S S S S g N g

Defendants.

DEFENDANTS’ OPPOSITION TO UNITED STATES
MOTION FOR SANCTIONS FOR DISCOVERY VIOLATIONS

Defendants Save-A-Patriot Fellowship and John Baptist Kotmair, Jr., for the reasons set forth in the
attached memorandum and exhibits, oppose the United States” Motion for Sanctions and pray that this
Court deny plaintiff's motion.

Respectfully submitted on this 26th day of June, 2006.
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0. Box 91 ~
Westminster, MD 21158
(410) 857-4441

/s/ George Harp
GEORGE HARP Bar number 22429

Attorney for Save-A-Patriot Fellowship
610 Marshall St., Ste. 619
Shreveport, LA 71101

(318) 424-2003



CERTIFICATE
The undersigned hereby certifies that a printed copy of the foregoing “Defendants’ Opposition
To United States Motion For Sanctions For Discovery Violations” was sent to counsel for the plaintiff,
Thomas Newman, Trial Attorney, Tax Division, U.S. Department of Justice, Post Office Box 7238,

Washington, D.C., 20044, by first class U.S. Mail with sufficient postage affixed this 27t day of June,

2006.

/s/ George Harp

GEORGE HARP Bar number 22429
Attorney for Save-A-Patriot Fellowship
610 Marshall St., Ste. 619

Shreveport, LA 71101

(318) 424-2003




IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND
UNITED STATES OF AMERICA, )
)
Plaintiff, )
)
V. ) Civil No. WMNO5CV1297
)
JOHN BAPTIST KOTMAIR, IR., )
et al., )
)
Defendants. )

MEMORANDUM IN SUPPORT OF DEFENDANTS’ OPPOSITION TO UNITED STATES
MOTION FOR SANCTIONS FOR DISCOVERY VIOLATIONS

On June 8, 2006, plaintiff moved for sanctions pursuant to Federal Rule of Civil Procedure 37(b)
and (c). Defendants John Baptist Kotmair, Jr., pro se, and Save-A-Patriot Fellowship (SAPF),
represented by its counsel, George Harp, oppose the motion entered by the United States, and pray that
this Court consider Local Rule 105.8(a) in making its decision.

Introduction

Disregarding the local rules, plaintiff has presented to this Court a motion for sanctions
unfounded in fact or law. Local Rule 105.8(a) states: “The Court expects that motions for sanctions will
not be filed as a matter of course. The Court will consider in appropriate cases imposing sanctions upon
parties who file unjustified sanctions motions.” (emphasis added) Defendants will herein show the lack
of foundation for plaintiff’s aliegations of noncompliance with discovery and demonstrate that it is

plaintiff which has abused the discovery process and is deserving of sanctions.



Standard for sanctions

As plaintiff points out, Federal Rule of Civil Procedure 37(b)(2)(C) provides for sanctions in the
event a party “fails to obey an order to provide or permit discovery,” and such sanctions are permitted
against parties who are unjustifiably resisting discovery. United States counsel, despite the fact that
defendants have timely appealed the magistrate’s discovery order to this Court and defendants have
concutrently and timely requested a motion to stay, has brought this motion on the sole basis that
“[blecause a stay is not antomatic, ... noncompliance with the Court’s Order continues.” Nevertheless,
due to the severe harm “automatic” compliance to the order poses to the First Amendment rights of its
members (and potential members), while a decision by this Court on defendants” motions is pending,
constitutional considerations have a bearing on sanctions.

On page 12 of its motion, plaintiff refers to Mutual Federal Sav. & Loan Ass’n v. Richards &
Assoc., Inc., 872, F2d 88, 92 and enumerates the four factors the Fourth Circuit established for
imposing default judgment as a sanction—bad faith, the amount of prejudice caused an adversary, which
necessarily involves an inguiry in the materiality of the evidence not produced, the need for deterrence,
and the effectiveness of less drastic sanctions.' None of these factors are present here.

In its attempt to support its request for sanctions, plaintiff attempts to impute bad faith to
defendants for merely invoking, by timely motions, the proper procedures to file a motion to compel
discovery from plaintiff, further addressed infia; to object to Magistrate Bredar’s order; and to request a
stay until the objectioﬁ is decided. However, it is plaintiff’s rush to threaten and move for sanctions,

even before the time elapsed in which defendant’s motion for stay counld be decided, which indicates bad

' In its introduction, plaintiff indicates that it is bringing this motion under Rule 37(c) as well, but it does
not make any direct argument regarding the applicability of this rule to the instant case.
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¢ Exhibit 6, Hearing transcript, MIG-95-935, U.S. District Court of Maryland, at p. 33:2-10. See also pp.
39:18-40:8, 44:6-8, and 45:1-8.
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