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BACKGROUND

Defendant, SAVE-A-PATRIOT FELLOWSHIP (SAPF or the Fellowship), is an unincorporated
association domiciled in the State of Maryland, engaged iln protected 1 Amendment activities."! On May
13, 2005, Plaintiff filed suit claiming SAPF was engaging in conduct alleged generally to be in violation
of LR.C. § 6700 and § 6701 (and other unknown and unspecified tax laws), and seeking to enjoin
Defendant pursuant to 26 U.S.C. (LR.C.) § 7408 and § 7402. On May 31, 2006, Defendant moved this
Court for summary judgment in its favor, and on June 19, 2006, Plaintiff opposed Defendant’s motion
and filed its own motion for sammary judgment.

OBJECTIONS TO PLAINTIFF’S MOTION FOR SUMMARY JUDGEMENT

Defendant SAPF objects to Plaintiff’s instant motion for the reasons that (a) the complaint lacks
specificity pursuant to Rule 9(b); (b) the government is atterpting to amend its defective complaint by
alleging new facts via affidavit and argument rather than pursuant to Rule 15(a); (c) the affidavits of
witnesses never before disclosed should be disregarded, along with any evidence introduced through
them, pursuant to Rule 37(c}(1); and (d) evidence introduced through Rowe’s declaration should be
disregarded, pursuant to Rule 56(¢e), and (e) Newman’s declaration should be disregarded, as it is not
admissible as evidence. Defendant ﬁrays this Court will disregard all new allegations and new evidence
introduced, identified infia, including the declarations and affidavits of the persons identified infra.

1. Plaintiff®s complaint is defective,

With respect to pleadings, FRCP Rule 9(b) provides as follows:

“Rule 9. Pleading Special Matters

' See Sav e-A-Patriot Fellowship v. United States of America, MJG-95-935, United States District Court
a arvland (082 F Sdﬁﬂ 6051 Qee alen Fvl’nhﬂ 1R. Dnclket 3R,

10t ny a {
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{b} Fraud, Mistake, Condition of the Mind. In all averments of fraud or mistake, the
circumstances constituting fraud or mistake shall be stated with particularity ...”

This rule requires that the pleader state thé time, place, and content of the false
misrepresentations, the fact misrepresented and what was retained or given up as a consequence of the
fraud. U. S. ex rel. Williams v. Martin-Baker Aireraft Co., Ltd., 389 F.3d 1251 (App. D.C. 2004). The
particularity required to plead fraud demands a higher degree of notice than is required of other claims
and the claim must state who, what, where, when and how. U. 8. ex rel Costner v U. §., 317 F.3d 883
(App. 8" Cir. 2003). Plaintiff’s complaint is defective in all of these respects, and Plaintiff’s motion for
summary judgment, insofar as it attempts to enlarge the original complaint, is objected to.

The heightened standard of pleading fraud has three purposes: the rule ensures defendant has
sufficient information to formulate a defense by putting it on notice of the conduct complained of; it is
intended to eliminate frand actions in which all the facts are learned after discovery; and it protects
defendants from harm to their goodwill and reputation.”

In addition to the prejudice it suffers in formulating a defense, Defendant has been severely
hampered by Plaintiff in attempting to further ascertain the precise fraud alleged. For example, Plaintiff
refused to respond to Defendant’s interrogatory, “Please list and identify all documents and other
tangible evidence vou are relying upon to determine LR.C. § 6700 fraud.” Rather than answering,
Plaintiff objected to “the use of the term ‘fraud” as stated in this request,” and proceeded to recite,

without particularity, categories of documents it apparently hoped to rely upon. But in Bennett v. Berg

? See Harrison v. Westinghouse Savannah River Co., 176 F3d 776 (App. 4th Cir., 1999); Levine v.
Prudential Bache Properties, Inc., 855 F.Supp. 924 (N.D. [ll. 1994); Tribune Co. v. Pureigiiorti, 869
F.Supp 1076 (S.DN.Y. 1994), Pittiglio v. Michigan Nat. Corp., 906 F.Supp.1145 (E.D. Mich. 1995),
Guidry v. Bank of LaPlace, 954 F.2d 278 (5th Cir. 1992).

* Exhibit 5, United States response to SAPF’s interrogatories, p. 5.
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685 F.2d 1053 (App. 8" Cir. 1982), allegations of false statements as being a “pamphlet” or
“promotional material” were not considered sufficiently particular to satisfy Rule 9(b). Weither is
labeling documents or reports false or misleading; there must be further identification of the statements
made and in what respects they were false or misleading. See Rich v. Touche Ross & Co. 68 FR.ID, 243
(D.CN.Y. 1975).

At Agent Rowe’s deposition, Defendants attempted to narrow the nebulous allegations to
particular instances of alleged fraud or even specific statements alleged to be false. When Agent Rowe
was asked if she recalled anything from the file related to a particular instance of fraud, 11_owever, United
States’ counsel objected: “That calls for a legal conclusion that she would have to determine what is
fraud. And I don’t think she’s competent to testify as to that ... she can’t make that determination.””
When Agent Rowe was asked again if she recalled anything in the SAPF member handbook that she
thought was a false statement, counsel again objected, “She can’t — she can’t testify as to a false
statement because what you’'re asking her to do is draw a conclusion that the statement is false. ... she
cannot testify as to legal conclusions.”™ These objections were tendered in spite of the fact that Rowe
testified earlier, regarding § 6700 penalty investigations: “[w]e look for false statements, we look for
knowledge of the false statements [i.e., fraud], and we look for their cause and effect.”

Of particular concern to Defendant in this case has been Plaintiff’s attempt to abuse the
discovery process in order to obtain virtually all Defendant’s files and records, indeed, the entire list of

members, including names, addresses, and social security account numbers.® It now appears that in

addition to Plaintiff’s attempts to acquire the relief it prayed for through the discovery process, Plaintiff

* Bxhibit 2, Deposition of Agent Rowe, 17:14-18:2.
% Exhibit 2, Deposition of Agent Rowe, 24:4-25:23,
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filed the instant suit in order to engage in a fishing expedition, attempting to uncover wrongs, acquire
relevant information, and then introduce it all by affidavit later. Yet, Rule 9(b)’s purpose is to prevent
just this type of conduct, i.e., the filing of suits that simply hope to uncover relevant information during
discovery, or the filing of conclusory complaints as a pretext for using discovery to uncover wrongs.”
Again, Rule 9(b)’s requirement of particularity is satisfied only if the complaint sets forth
precisely the statement(s) made, the time, place and person responsible for each statement, the content of
the statement and its effect on plaintiff and what the defendant gained from the fraud.® In the present
case, Plaintiff has not only failed to allege these particularities in its complaint; it has refused at every
turn to even narrow the broad allegations of the complaint — until just now, when it is attempting to
amend and particularize the complaint by affidavit, further discussed infra. The complaint is conclusory;
it contains not a single specific claim upon which relief can be granted, and Defendant is entitled to

summary judgment in its favor on all counts.

II. Plaintiff is barred from amending complaint via affidavit.

Defendants object to the expansion of the original complaint by the inclusion of additional
allegations in the motion for summary judgment and additional facts outside the original pleadings. With
respect to pleadings, FRCP Rule 15(a) provides as follows:

“Rule 15. Amended and Supplemental Pleadings

(a) AMENDMENTS. A party may amend the party’s pleading once as a matter of course
at any time before a responsive pleading is served or, if the pleading is one to which no
responsive pleading is permitted and the action has not been placed upon the trial
calendar, the party may so amend it at any time within 20 days after it is served. ...”

% See Docket 50, p. 17.

" See Doyle v. Hashro, Inc., 103 F.3d 186 (1st Cir. 1996); Toner v. Allstate Insurance Co., 821 F.Supp
276 (D.C. Del. 1993); Fujisawa Pharmaceutical Co., Ltd. v. Kapoor, 814 F.Supp.720 (N.D. 111. 1993).
& Qap Official pr:hlf{‘nf;‘gn& Ine. v, Kable News CO,, Inc. 775 FSUpp 631 (SDNY 1991)

ol WAL L aile il e ELXELE A11L.
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In addition to Agent Rowe’s declaration, which contains conclusory allegations and new “facts,”
Plaintiff is introducing five affidavits from witnesses never before identified, discussed infra. Plaintiff
cannot now tely on affidavits filed with its motion for summary judgment to satisfy the Rule 9(b)
requirement that fraud be pled with particularity, as such affidavits are not formal pleadings. Miller v.
Gain Financial, Inc. 995 F.2d 706 (App. 7™ Cir. 1993). Any attempt toramend the complaint via
affidavits is violative of the Federal Rules of civil procedure and such material should be stricken from
the record.

Specifically, these new allegations include all allegations and evidence relative to: (a) Defendant
Kotmair’s representative status before the Internal Revenue Service, and any statements Defendants
have made regarding said status,” (b) the “Affidavit of Revocation and Rescission”'? and the “Statement
of Citizenship,” and statements made by SAPF regarding said documents,'’ (c) “the § 861 argument”
and the “U.S.-Source” “tax-fraud scheme(s),”'” including the filing of court pleadings advocating these
“arguments,” or that Defendant knows that the TRS views the “arguments” as frivolous, (d) the provision
of “tax advice™,” including allegations that Defendant advises members not to report or pay taxes, (e)
the contention that “Kotmair claims to be a tax law expert,”™ ()} “assisting members in evading federal

15

income and employment tax payment requircments,” (g) Defendant “knowing” that “two former

employees, Thurston Bell and Richard Haraka,” were enjoined for “identical conduct.,”'® (h) the number

? Introduced in Rowe’s Declaration, Docket 43, at § 37.

1% plaintiff repeatedly and erroncously terms this the “Affidavit of Revocation” in its complaint.
" Introduced in Plaintiff’s motion for summary judgment, at p. 3.

12 Ibid | at p. 2.

3 Ihid, atp. 5.

" Ibid, atp. 2.

'S Ibid., atp. 3.

' Ibid., atp. 7.



of SAPF members for whom letters are written,'” (i) IRS estimates of the costs of handling letters sent to
_them," (j) the contention that Defendant ‘fmal.rket[s] a line of tax evasion products and services,” also
called “commercial products,”’® (k) the sending of “threatening™ letters and filing complaints against
employers,” (1) the coniention that SAPF operates as, or describes itself as, a “business,”’ and (m) the
independent representatives of SAPF.”

I11. Failure to identify witnesses bars their testimony and related evidence.

Defendant also objects to all testimony and evidence introduced by Plaintiff via the five
individual affidavits appended to its motion, on the grounds of FRCP Rule 37(c)(1). The affidavits are
those of: Joseph Nagy, Camille Nagy, Nicholas Taflan, Amzi Sherling, and Evan Davis.

FRCP Rule 37(c)(1} prohibits the use of witnesses on a plaintiff’s motion when, as here, it fails
to disclose their identities as required by Rule 26(e)(1).” Defendants specifically requested the identities

of all potential witnesses in discovery,” and Plaintiff identified only Defendant Kotmair.®® After

"7 Ihid, atp. 7.

'8 Ibid, atp. 7.

' Ihid, atp. 23

2 Ibid, at p. 4.

2! Introduced in Rowe’s declaration, 9 8.

*? Introduced in Plaintifs motion for summary judgment, at p. 2.

% Rule 37(c)(1) states: “(1) A party that without substantial justification fails to disclose information
required by Rule 26(a) or 26(e)(1), or to amend a prior response to discovery as required by Rule
26(e)(2), is not, unless such failure is harmless, permitted to use as evidence at a trial, at a hearing, or on
a motion any witness or information not so disclosed.”

Rule 26(e)(1) states: “(1) A party is under a duty to supplement at appropriate intervals its disclosures
under subdivision (a) if the party learns that in some material respect the information disclosed is
incomplete or incorrect and if the additional or corrective information has not otherwise been made
known to the other parties during the discovery process or in writing.”

* Exhibit 5, US answer to interrogatory 3, at p.2.
23 Exhibit 5, US answer to interrogatory 3, at p.2, and Exhibit 4, US Rule 26(a)(1) disclosures.
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Defendants showed, in their opposition to Plaintiff’s motion for sanctions,®® that they were aware of
Plaintiff’s failure to disclose these witnesses, Plaintiff attempted to repair this transgression by belatedly
faxing a letter to Defendants.”” It was too late.

That Plaintiff”s untimely attempt to supplement its discovery responses was due to Defendants’
having brought it to the Court’s attention is shown by the following excerpt from Plaintiff’s counsel’s
letter:

“In addition, I am also addressing the contention raised in your response in. opposition to

the United States’ motion for discovery violations that the identity of these individuals

was withheld. 1 spoke with these individuals prior to filing the motion after calling

numerous customers of SAPF, Moreover, T have not discussed with these individuals, or

the other SAPF customers that T have contacted, whether they would be witnesses in this

case,”

Plaintiff’s counsel attempts to claim that he had “not discussed” with Taflan and the Nagys
whether they would be witnesses. However, Defendants’ interrogatories sought the identities of

28 and “persons you may call as witnesses at trial.”™® In that Plaintiff has

“prospective witnesses
submitted affidavits from these three individuals in its summary judgment motion, it is disingenuous to
claim now that they might not be used as witnesses—they are already being used as witnesses.

It should be noted that the affidavits were signed on June 9, 2006, ten days before the filing of
the motion, while the letter was faxed to Defendants on June 28, 2006, nine days affer the filing of iis
motion, Thus, Plaintiff delayed informing Defendants about witnesses it intended to use in its motion for

19 days from the time it secured their affidavits. This has prejudiced Defendants in that it reduced by

nearly two-thirds the amount of time available to contradict the testimony of such witnesses.

5 Docket 50.
7 Bxhibit 3, Newman’s letter of June 28, 2006,
28 Exhibit 6, US answer to Kotmair’s interrogatory no. 1, on p. 1.
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Plaintiff never made these witnesses available for depositions, where their claims could be fully
explored. Thig latter prejudice is due to the circumstances surrounding this entire suit—that is, Plaintiff
is apparently trying to use civil discovery procedures to conduct an investigation, rather than completing
the investigation before the complaint was filed. Moreover, as noted above, Plaintiff also includes
affidavits from Amzi Sherling and Evan Davis, whom Plaintiff has to this day not identified as required
by its discovery obligations.>®

For these reasons, and for the reasons noted supra in Defendant’s objection to new evidence and
allegations, all of the evidence associated with Nicholas Taflan, Camille Nagy, Joseph Nagy, Amzi
Sherling and Evan Davis should be disregarded pursuant to Rule 37(c)(1). Nevertheless, in the event this
Court should regard the testimony of the above witnesses, Defendant calls the Court’s attention to the
defects of the affidavits themselves as follows:

(1) Joseph Nagy states in ¥ 6 of his declaration: “I did not file an income tax return for 2001
because I relied on SAPF’s materials ... ” SAPF records show that Joseph Nagy joined SAPF on or
about August 6, 2001.°" At 48, Nagy indicates that the time he stopped filing federal tax returns predates
his joining SAPF by wo years. The reasons Nagy didn’t file returns before becoming a member of
SAPF may be the very same reasons he didn’t file returns affer he joined SAPF, In other words, no
evidence exists that SAPT had any influence whatsoever in his decision not to file returns for any or all
years.

(2) Camille Nagy states in § 6 of her declaration: “1 did not file an income tax return for 2001

because I relied on SAPF’s materials ... ”. SAPF records indicate that Camille Nagy joined SAPF on or

¥ Exhibit 3, US answer to SAPF’s interrogatory no. 3, on p. 2.,
3 The affidavits from these two individuals were signed on June 8 and June 5, 2006, respectively.
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about June 6, 2003.>* Moreover, she stopped filing tax returns in 2001, two years before she became a
. member.”® As before, there is no evidence that SAPF had any influence whatsoever in Ms. Nagy’s
decision to not file federal tax rétums for any or all years. H

(3) Nicholas Taflan also declared that SAPF prepared bankruptcy documents for him, The only
member of the staff that has done this, is Norm Lehnhardt. Lehnhardt is now retired from SAPI’s siaff,
and lives in North Carolina, so there is nothing for the court to enjoin. Moreover, Lehnhardt only
prepared said documents as a favor to Taflan. See Affidavit of Norman Lehnhardt (Exhibit 9). This issue
is moot. Neither Kotmair nor SAPF staff assist members with bankruptcy petitions; therefore, there is
nothing to enjoin.

Plaintiff has also submitted a declaration by Dr. Amzi M. Sherling, wherein at § 8, he states that
Kotmair filed a lawsuit against him with the Executive Office for Immigration Review, Office of the
Chiel Administrative Hearing Officer (“OCAHO™). Said action was filed approximately ten years ago..
Moreover, Sherling states, in § 5 of his declaration, that the person initiating said OCAHO action,
provided a “Statement of Citizenship” and an “Affidavit of Revocation.” However, he states that the
exhibits to corroborate this statement are “similar to those offered by™ this employee. 1t is not likely that
anyone would remember what a document looked like eleven years after he saw it—a document he
didn’t deem sufficiently important to save. Moreover, the accompanying exhibits to Sherling’s

declaration did not include an “Affidavit of Revocation.”

3} Gee Exhibit 1, Kotmair affidavit, 1 57.
32 See Exhibit 1, Kotmair affidavit, 9 58.
¥ See Declaration of Camilie Nagy, Docket 46, 4 8.
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affidavits shall be made on personal knowledge, shall set forth such facts as would be

admissible in evidence, and shall show affirmatively that the affiant is competent to

testify to the matiers stated therein. Sworn or certified copies of all papers or parts thereof
referred to in an affidavit shall be attached thereto or served therewith.” [emphasis added]

Pleadings are “supported” by affidavits made by competent witnesses who have (1) personal
knowledge of the factual elements that are material to the cause of action, and (2) are competent to
testify on said material factual elements. Agent Rowe fails this standard on both counts.

In contrast, Rowe sets forth allegations in support of plaintiff’s motion for summary judgment
which require closer scrutiny, for these may be relevant in the event they are true. But close scrutiny
reveals that Rowe’s declaration fails its intended purpose, in that (1) many of the elements alleged to be
material to the case do not arise from her personal knowledge and she is not competent to testify to
them; (2) most of her allegations are not material to the allegations of the complaint; (3) Rowe makes
conclusory allegations rather than admissible statements.

Generally, affidavits submitted on summary judgment must contain admissible evidence and be

based on personal knowledge. See Evans v. Technologies Applications & Service Co., 80 F.3d 954
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