IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

UNITED STATES OF AMERICA, )
Plaintiff, %

V. ; Case No.: WMN 05 CV 1297
JOHN BAPTIST KOTMAIR, et al., ;
Defendants. ;

UNITED STATES’ REPLY TO DEFENDANT’S RESPONSE TO THE UNITED
STATES’ MOTION FOR SANCTIONS FOR DISCOVERY YIOLATIONS

On June 8, 2006, the United States of America, pursuant to Rule 37(b)(2)C) and (c¢) of
the Federal Rules of Civil Procedure, moved the Court to enter an order sanctioning defendants.
Docket number 39). Defendants filed a timely response on June 26, 2006, and filed an untimely
supplemental response on June 27, 2006. (Docket numbers 50 and 51)." The United States now
files ﬂlis reply and requests that the Court issue an Order: (1) finding certain facts for the
purposes of trial and as part of its summary judgment motion with a warning that defendants
continued misconduct can result in default judgment, (2) find defendants in contempt if they
refuse to obey the Court’s Order by July 14, 2006, (3) enter default judgment if these less severe
sanctions do not induce compliance by July 21, 2006, and (4) strike the declarations filed by
SAPF from their customers and witnesses not previously disclosed.

L. INTRODUCTION

Defendants have refused to answer the United States’ requests for over seven months and
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on April 25, 2006, the United States filed a motion to compel discovery responses which the
Court granted in part on May 16, 2006.> The United States informed defendants that the instant
motion would be sought if they did not comply with the Court’s Order by May 24, 2006. In
response, defendants filed an objection and a motion for stay. Because a stay is not automatic,
their noncompliance with the Court’s Order continues and defendants have refused to obey this
Court’s Order for two months.’

II. REPLY TO DEFENDANTS® RESPONSE

1. Compelled Discovery Information.

The Court ordered defendants to provide two categories of information. The first, which
does not purport to divulge the identity of defendants’ customers includes: (1) amounts paid to
Kotmatr and SAPF and the source of that income; (2) a description of the services performed by
SAPF staff; and (3) the amounts paid to defendants’ customers who have incurred civil or
criminal penalties and benefit from defendants” insurance-like coverage for violating the income
tax laws. In their response, defendants provfded no basis for refusing to obey the Court Order or
failing to describe the nature of the service performed by SAPF or amounts paid to the staff.

The second category compels responses to interrogatories and production of documents
related to correspondence sent to the IRS on behalf of defendants’ customers. Defendants
broadly categorize the femaining requests for records relating to SAPF customers as b.eing

protect by the First Amendment. Many, if not all, of these requests relate to documents prepared

2 Docket no. 33.

I Docket nos. 34 & 35; See L.R. 301.5.a (“the filing of objections to the Magistrate
Tudge's order shall not operate as a stay of any obligation or deadline imposed by the order.”)
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by defendants that have been disclosed to the IRS or as part of court filings. Although
defendants acknowledge that the documents are disclosed to the public they refitse to obey the
Court’s Order and provide them.

2. Defendants " Records.

Defendants provide to customers “Program Agreements,” which are signed by the
customers and detail their obligations as members of SAPF. The program agreement defines a
member’s eligibility in defendants’ insurance-like coverage, which compensates customers for
violating the income tax laws. The agreement defines a claimant as a “Member in good standing,
whose annual participation fee and member assistance assessments are paid up to date.™ The
member assistance assessments are those amounts SAPF customers must send to a “claimant” in
order to remain in good standing.’

As part of this scheme, SAPF customers are provided envelopes in order to send cash to a
“claimant.” The SAPY notices state that the members receiving payments, or “claimant,” collect
the proof of payments from individual members for sending to SAPF headquarters. Moreover,
the notices provide that SAPF “in turn keep[s] track of all responses and keeps a record of them
in case any doubt arises whether a member has responded properly to the assessment requests.”
In addition, SAPF customers who are required to malke payment are sent bills with zero balance
due, which they are instructed to send to defendants after payment is made.

Moreover, defendants provide customers with billing statements and invoices with

* Exhibit 1.

> Exhibit 2.
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respect to all of the other services they provide.” The invoices, (Exhibit 5), mailed to defendants
customers provide (1) an invoice number and the service provided, (2) a date of mailing, (3) the
amount due, (4) the date it was returned to SAPF, and (5) a statement that no further services will
be provided for accounts in arrears.®

With respect to these letters, Kotmair testified that SAPF keeps twenty-five percent of the
amount due and the SAPF employee is paid the remaining seventy-five percent,” Kotmair further
testified that any court pleading prepared by SAPF costs substantially more, and that it was up to
the individual caseworker to determine the amount charged.

Moreover, the caseworkers send to SAPF customers statements stating the next step in
building a case against the IRS for the alleged wrongful assessment.' The statements specify
which correspondence should be purchased that is responsive to the TRS inquiry and indentifies
the name of the SAPF staff that sent the document.' For example, Exhibit 7 which is sent by
SAPY advises that this member should purchase a letter responsive to a Notice of Deficiency and
a letter responding to an inquiry regarding Koﬁnair’s power-of-attorney.

It is instructive to note that SAPF stated, in response to the United States document

7 Exhibits 4 and 5.

# It should also be noted that defendants’ notices state that any payments received without
an invoice is considered a “donation.” This is inconsistent with their assertion throughout this
litigation that all payments are donations. Exhibit 5.

? Exhibit 6.
* Exhibit 7.
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