Case 1:05-cv-01297-WMN  Document 62-1  Filed 07/21/2006 Page 1 of 13

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

UNITED STATES OF AMERICA,
Plaintiff,
Case No.: WMN 05 CV 1297

V.

JOHN BAPTIST KOTMAIR, et al.,

R N e N

Defendanté.

United States’ Reply to Defendant SAPI's Response to the United States’ Memorandum of
Law in Support of Motion for Summary Judgment

INTRODUCTION

On May 31, 2006, defendant SAPF, filed a motion for summary judgment. (Docket
number 38.) On June 19, 2006, the United States filed its opposition and cross-moved for
summary judgment in its favor. (Docket number 42.) Defendant SAPF filed its response on
June 7, 2006. (Docket number 54.) The United States now files this reply.’

STATEMENT OF FACTS

Defendants Kotmair and SAPF market the discredited “§ 861 Argument” or
“U.S.-source” tax-fraud scheme through their newsletter Reasonable Action, the save-a-
patriot.org website. Defendants charge customers fees ranging from $99 to $697 to become
SAPF members and offers to prepare court pleadings, sell “Affidavits of Revocation” purporting

to rescind the customers’ Social Security obligation and number, “Statements of Citizenship,”

! The United States is filing a separate reply brief as to Kotmair’s response to the United
States” motion for summary judgment.

2 First Rowe Dec. §9 6-15, 15-22, 26-32, Exhs. 2-4, 6-6F, 9-14; docket nos 6 & 8, 79 8, 10,
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frivolous letters to the IRS, and offers “insurance-like” coverage for members who violate the
tax laws.’

Defendants instruct customers not to file income tax returns after executing the
“Affidavit of Revocation,™ which contains numlf:tous statements regarding taxes, including,
inter alia, that: (1) “there is no provision in the Code that imposes the tax on employees. . . or to
pay the tax;” (2) “I do hereby declare that I am not subject personally to an Income Tax;” and (3)
“[. . .am actually and legally not subject to or liable for any income tax and have no legal duty or
obligation whatsoever to complete and file an income tax return.” In addressing the affidavit
and the “Statement of Citizenship,” Kotmair stated in a pleading filed on behalf of an SAPF
member that “it is a fact that the [SAPF customer], as a U.S. Citizen, is by statute, regulation,
and Supreme Court decision, entitled to 100% of his earnings for his labor” without withholding
of taxes.® This information is also stated in defendants’ handbook which explains that their

customers can “quit” the Social Security System via affidavit and file a Statement of Citizenship

3 Second Rowe Declaration (“Second Rowe Dec.”) 199-10, Exh. 37, Declaration of Camille
Nagy 4-13, Exhs. 1-4, Declaration of Joseph Nagy 19 3-6, Declaration of Gary Metcalfe
195-7, Declaration of Nicholas Taflan 93-30, Exhs. 1-9.

* Taflan Dec. 7922-28, Exhs. 8-9.
S Id,

8 Mathews v. Goodyear, 7 OCAHO 929 (OCAHO, May 1, 1997). In other cases filed by
Kotmair, he stated: an employer “treated [his cutomer] like an alien by deducting social
security contributions and withholding income taxes from his paycheck.” Wilson v.
Harrisburg, 6 OCAHO 919 (OCAHO, March 10, 1997); “Statement of Citizenship (stating
[the SAPF member] is a U.S. citizen and is not subject to withholding of income taxes under
Federal Law)” and an “Affidavit of Constructive Notice ([SAPF member] does not have an
SSN and is not subject to the Social Security Act).” Lee v. dirtouch, 6 OCAHO 838
(OCAHO, August 30, 1997); Winkier v. Timlin, 6 OCAHO 912 (OCAHO, January 30, 1997).
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in order to “prevent” income tax withholding.”

Defendants also offer to send frivolous protest letters to the IRS contesting their
customers’ obligations to pay taxes, and further state that they can sue the IRS employee who is
responsible for assessing the taxes on U.S.-source income.® As part of this service, defendants
have prepared for customers complaints to sue individual IRS employees in district court and
supporting motions.”

For additional fees, defendants offer their customers insurance-like coverage, which they
call the Patriot Defense Fellowship of Membership Assistance Program.'” As part of this
scheme, defendants mail pamphlets stating that one of their customers suffered a qualified loss
—which defendants define as confiscation of property by the IRS or incarceration for a tax
crime—and other participants in the scheme are required to send cash to the claimant to remain
in “good standing.”""

LEGAL ARGUMENT
L SAPF’s Allegations Regarding the United States” Complaint.
Defendant SAPF’s claim that the United States” complaint lacks specificity is without

merit. The complaint includes specific references to defendants’ false statements, where they are

made, and that defendants’ conduct is ongoing. Moreover, the complaint refers to defendants’

7 First Rowe Dec. 5, Exh. 1A, p. 10-11.
¥ First Rowe Dec. 45, 29-31, Exhs. 1B (p. 22), 12-13A.
® Taflan Dec. 93-11, Exhs. 1-3.

1 Second Rowe Dec. Y 9-10, Ex. 37; Joseph Nagy Dec. §3-6; Camille Nagy Dec. §f4-12,
Exhs. 1-4.

1 Id
1822458.1 , 3
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“Affidavit of Revocation and Rescission,” the “Victory Express,” and the “Patriot Defense
Fellowship,” specifies the various types of letters sold by defendants in addition to where, and to
whom, they sell these documents.”? Contrary to SAPF’s assertion, the United States asserted a
harm that is caused by defednants’ conduct—their customers don’t file tax returns or pay taxes
and they obstruct the administration of the IRS.

Moreover, Rule 9(b)’s particularity requirements must be read in conjunction with Rule
8. To that end, a complaint is not required to plead evidence as suggested by SAPF. Thus, the
inclusion of any additional facts in plaintiff’s motion for summary judgment does not amount to
an amendment of the complaint.”

IL The Declarations Submitted in Support of the United States’ Motion for Summary
Judgment Should not be Excluded.

SAPF has requested that all of the declarations attached to the United States” motion for
summary judgment should be excluded suggesting that the Unitea States or plaintiff’s counsel
has withheld information. SAPEF’s argument is rhisleading and should be rejected. Each
declaration will be discussed in turn.

SAPY argues that the declarations of Joseph Nagy, Camille Nagy, and Nicholas Taflan,—
all of whom are defendants’ customers,—should be disregarded under Rule 37(c)(2).!* Federal
Rule 37(c)(2) provides in part that “A party that without substantial justification fails to disclose

information required by Rule 26(a) or 26(e}(1), or to amend a prior response to discovery as

12 See Docket no. 1.
3 Schiick v. Penn-Dixie Cement Corp., 507 F.2d 374 (2™ Cir. 1974).

1 Tt should be noted that the discovery requests, which SAPF argues that the United States
did not supplement, have a common element: each requests that the United States identify
witnesses that may testify at trial and their expected testimony.
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required by Rule 26(e)(2), is not, unless such failure is harmless, permitted to use as evidence at
a trial, at a hearing, or on a motion any witness or information not so disclosed.”" To determine
whether there is “substantial justification™ warranting any purported non-disclosure, this court
examines any ongoing discovery disputes.'® Moreover, Rule 26(¢)(2) requires supplemental
responses only if the information is not in the other party’s possession. Here, SAPF’s argument
fails because it was aware of its customers’ identities and the government seasonably supplied
the identification of these individuals. Although nothing was withheld as suggested, substantial
justification exists because the United States cannot supply “trial testimony™ of witnesses.

Although this Court exempted this case from initial disclosures, the United States
supplied over 8,000 pages of frivolous letters sent by SAPF on behalf its customers— including
these individuals. Because SAPF their identities were disclosed, SAPF cannot seek to exclude
their declarations. Secondly, SAPF cannot argue that any supplemental discovery responses
were unseasonable. The United States contacted these individuals, received their declarations,
and filed its motion for summary judgment—thereby disclosing their identities—no more than
five days after receiving the declarations and some on the same day."

Third, the United States would have substantial justification even if it failed to disclose
the information requested by SAPF, because the United States objected to SAPF’s seeking

disclosure of trial witnesses interrogatory as improper, and also in response to SAPF’s motion to

15 1t should be noted that this Court issued an order exempting this case from the provision of
Rule 26(a)(1).

' Sullivan v. Glock, 175 F.R.D. 497 (D. Md. 1997).

17 Declaration of Thomas M. Newman §9§9-13. This reasoning is also true of the Declaration
of Dr. Sherling which was served on June 19, 2006, with the United States’ motion for

summary judgment.
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compel. The request for expected testimony is objectionable because it is work-product and
batred from disclosure in this circuit.'®

Moreover, courts have noted that “witnesses testify orally at trial, Their prior
declarations, if any, evaporate for all practical purposes and are made part of the evidentiary
record only via impeachment. If a witness is properly disclosed, there can be no FRCP 26 bar to
allowing the witness to testify orally.”" Thus, the United States’ response it had not identified
trial witnesses is not disingenuous, as SAPF suggest, because the United States has made no
determination if these individuals may testify at a trial in this maiter.

Moreover, SAPF misrepresents the circumstances of Revenue Agent Rowe’s deposition
in arguing that she lacks first-hand knowledge of statements in her declaration. Defendants are
aware that Revenue Agent Rowe appeared for her deposition without reviewing many of the
documents in the administrative file—but she reviewed them prior to signing her declaration,?
Plaintiff agrees that this court should disregard her statements to the extent they are construed as

legal conclusions. However, the factual statements should not be excluded, because they are

'8 While, the United States maintains that SAPF’s interrogatories are objectionable because
trial testimony is requested, it does not take the position that any responses providing
possible witnesses will not be seasonably amended. Plaintiffs counsel previously offered to
identify trial witnesses in advance of preparing the pre-trial order and maintains that position,
but this case has not been prepared for trial.

'* See, e.g., Intel Corp. v. Via Technologies, Inc., 204 F.R.D. 450, 452-53 (N.D. Cal. 2001);
Young v. Warden, 383 F. Supp. 986, 1010 (D. Md. 1974)(“The decision as to whether a
witness should testify is a matter of the attorney's judgment or a matter of trial tactics.”)

0 Second Rowe Dec. §¥ 2-8 (Revenue Agent Rowe states that she had not reviewed SAPF’s
materials because she was appearing to testify about the procedures of a similar
investigation. Revenue Agent Rowe also states that she had reviewed SAPF’s materials in

preparation of her first declaration.)
18224581 6
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based on her knowledge.?”’

Lastly, SAPY’s assertion regarding plaintiff®s counsel’s declaration lack merits to the
extent it asserts the declaration contains “legal conclusions.”* As SAPF notes, the declaration
only contains documents, which were retriecved from files in plaintiff’s possession. Thus, it is
not objectionable.

11. The Facts Submitted in Support of the United States’ Motion for Summary Judgment
are Uncontroverted and Must be Taken as True.

In deciding a motion for summary judgment, uncontroverted material facts submitted by
a party are deemed admitted.” Here, SAPF was afforded the opportunity to explain its activities
in discovery and its motion for summary judgment, but did not. Thus, this Court should take as

true the information submitted in support of the United States’ motion for summary judgment,

' Revenue Agent Rowe’s statements that some information is “false” is directed to
defendants’ assertions that their customers do not have to file returns or pay taxes. Rowe’s
statement can only be accepted lay opinion because “the average citizen knows that the
payment of income taxes is legally required.” Schiff' v. United States, 919 F.2d 830, 834 (2™
Cir. 1990). This testimony does not assist this Court in its determination, however, are should
be disregarded.

2 peedv. Aetna Cas. & Sur. Co., 160 F.R.D. 572 (N.D. Ind. 1995)(Affidavit is not improper
for summary judgment purposes simply because it was signed by attorney of record.)

3 Kemper v. American Broadcasting Cos., 365 F. Supp. 1275 (S.D. Ohio 1973); Doctors
Hospital, Ine. v Recio 383 ¥. Supp. 409 (D.C. Puerto Rico 1974Y; Kaiz v. Really Equities
Corp. 406 F. Supp. 802 (S.D..N.Y. 1976) (Material facts submitted in statement by a party
would be deemed admitted since they were not controverted by statement of the party
opposing summary judgment. ); Baldini v. International Union, United Auto., 435 ¥. Sopp
264 (N.D. Ind. 1977) (Court must take as true party's affidavits on motion for summary
judgment where they stand uncontested by sworn testimony; this is required under Rule 56);
Rusack v. Harsha, 470 F. Supp. 285. (M.D. Pa. 1978) (Court will accept as true facts alleged
in complaint, affidavit, and counteraffidavit which are uncontroverted by opposing party.)
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including that defendants: (1) organized SAPF and charges membership fees ranging from $99 to
$697 for participating in defendants’ scheme; (2) provide documents which assist members in
evading federal income and employment tax payment requirements; (3) provides tax advice; (4)
sends written protest letters to the IRS; and (5) drafis court pleadings to block IRS collection
efforts. Moreover, Kotmair and SAPF reward customers who violate the income tax laws
through an “insurance-like” scheme he calls the “Patriot Defense Fellowship.”

In addition, defendants sell, inter alia, an “Affidavit of Revocation”—which allegedly
revokes their customers’ Social Security numbers and obligation to file income tax returns— and
“Statement of Citizenship” —which they instruct customers to use instead of a Form W-4 so that
customers can declare themselves U.S. citizens not subject to income tax withholding.
Defendants further instruct customers that after executing these document, they “cannot file an
IRS Form W-4 with an employer, or any other IRS or state income tax forms.”

SAPF contends that the United States 'ccr)pies of the “Affidavit of Revocation™ they sell
and other court pleadings. However, the non-existence of these documents is not a material fact
because the use and purpose of these documents are undisputed. Moreover, copies of court
pleadings, FOIA requests, and an “Affidavit of Revocation™ are aftixed to this reply, leaving no
genuine issues of material fact.?

SAPF’s argument that it does not control the taxfreedom101.com and taxtruth4u.com
websites does not present a genuine issue of material fact. SAPF attempts to attribute some of
the false statementé contained in the complaint only to the individuals owning tﬁose sites—those

regarding “quitting” the Social Security system, keeping 100% of one’s earnings tax free, and

# Taflan Dec. 193-28, Exhs. 1-9; Second Rowe Dec. 911-15, Exhs. 38-39.
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that the income tax is limited to U.S. citizens’ foreign income. However, these same statements
are made in defendant’s handbook, letters defendants sent to the IRS, and in the court pleadings
defendants draft. Thus, the fact that defendants do not own these websites does not present a
material fact because the statements are made by them elsewhere.

Moreover, SAPF misrepresents plaintiff’s statements in the' motion for summary by
stating that it has abandoned arguments related to the Patriot Defense Fellowship or Membership
Assistance schemes. SAPF acknowledges that plaintiff’s motion addressed this service when it
referenced insurance-like coverage. Moreover, the United States has demonstrated that
defendants’ customers use this program, that SAPF members send support to those who suffered
a “qualified” loss property is seized by the IRS, and that this program is part of defendants’
overall scheme to incite other into violating the income tax laws.

In the same context, the United States did not abandoned any claim that defendants’
FOIA requests should be enjoined. Rather, the United States argued that these requests were
part of defendants’ scheme to allegedly build a case for their customers. The clear import of the
FOIA requests, secking the “source” of their customers’ income from the IRS and other non-
existent documents, make clear that this is part of their § 861 promotion—which alleges that
only foreign source income is taxable.”

The only remaining disputed fact,—that Mr. Taflan’s bankruptcy petition was prepared
by someone other than SAPF,—would not alter the outcome of this case, and is therefore not

 material %

2 Second Rowe Dec. {11-14, Exhs. 38-39.

% Mr. Lehnhardt’s declaration filed by SAPF does not state that he prepared anything other
than the petition for Mr. Taflan. In his subsequent declaration, Mr. Taflan has provided
1822458.1 g
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II1. A Permanent Injunction Should Issue under IRC § 7408 Before Defendants Engage in
Further Conduct Subject to Penalty under §§ 6700 and 6701.

(1) Defendants Participated in the Organization of an Entity, Plan, or
Arrangement.

SAPF argument that Section 6700 is limited to “investments” is misleading because the
statute and the legislative history clearly contemplate a broad range of abusive scheme. Section
6700 is not limited to an “interest” in an entity; rather it can be any plan or arrangement,
including tax protest organization.”

(2)' Defendants Repeatedly Makes False Statements Regarding the Internal
Revenue Code.

SAPF assertion that there are no tax benefits associated with SAPF’s products is
inconsistent with statements contained in each product it sells. Defendants state that their
customers can stop filing returns, SAPF can prevent withholding of income and employment
taxes, and offer to compensate customers who have had property levied by the IRS or are
incarcerated for tax crimes. These are tax benefits advertised as available only to their
customers.

Moreover, SAPE’s opposition fails to address any of the reported cases cited in plaintiff’s
brief in which SAPF’s customers atgued the legality of defendants’ position. In each case, the

customers were found to have under-reported their income and have failed to file tax returns, and

receipts from SAPF demonstrating that he purchased the motions he filed in that case, in
addition to court pleadings, an Affidavit of Revocation and Statement of Citizenship. Taflan
Dec. 193-28, Exhs. 1-9.

¥ See, e.g., Raymond, 228 F.3d 804, 811-15 (step-by-step instructions for removing the
purchaser from the tax system); Abdo v. United States, 234 ¥. Supp. 2d 553, 562 (M.D.N.C.
2002) (“wages are not income” program), aff 'd without published op., 63 Fed. Appx. 163
(4th Cir. 2003), cert. denied, 540 U.S. 1120 (2004); United States v. Savoie, 594 F. Supp.
678, 680 (W.DD. La. 1984). '

1822458.1 10
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were found guilty of tax evasion.

(3) Defendants Knew or Had Reason to Know of the Falsity of the Statements,

In its opposition, SAPF incorrectly argues that the government must prove defendants
know their statements are false, and attempts to graft an element of willfulness into establishing
violations of 6700. The gravamen of SAPF’s contention is that the United States can never
- establish defendants know their statements are false because they blindly insist on the Iegality of
their position. This is not the standard, and in fact defendants’ insistence on the legality of their
position éupports enjoining them.?®

(5) Defendants Customers Understate Their Tax Liabilities.

SAPF argues that in order to understate a liability its customers must report actual
figures. Thus, SAPF’s claim is that their customers cannot understate anything by reporting
nothing—because they file no tax return at all-—SAPIF implicitly argues that there is a difference
between reporting “nothing™ or a zero (amount as they suggest).

SAPF’s premise is unsound and untrue. First, their customers have filed returns
repotting all zeroes.” Second, SAPF’s customers who do not file returns are understating their
income because they have a liability which they fail to report. With respect to withholding of
income and employment taxes, all employees residing in the United States are subject to

withholding taxes and Social Security (FICA) contributions, which employers must collect *at

2 Bell v. United States, 414 F.3d 474 (3" Cir. 2003){noting that the promoter’s instance on
the legality of his position warranted an injunction.)

# Second Rowe Dec. 128, Exh. 48.
1822458.1 11
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the source” —i.e., in the workplace.™
IV. A Permanent Injunction Should be Isgued Based on LR.C. § 7402.

This Court is authorized by LR.C. § 7402 to issue an injunction “as may be necessary or
appropriate for the enforcement of the internal revenue laws.” That statute manifests “a
Congressional intention to provide the district courts with a full arsenal of powers to compel

compliance with the internal revenue laws,”*!

and “has been used to enjoin interference with tax
enforcement even when such interference does not violate any particular tax statute.” SAPF
argues that injunctions under Section 7402 should only be issued only if a defendants violated a

specific statute. SAPE’s position should be rejected as it iz unsupport by any case and, as SAPF

notes, the only case reaching limiting Sections 7402 injunctions in this manner was overruled.

CONCLUSION
SAPF’s activities have caused, and are causing, substantial harm—to their clients, to the
Government, and to taxpayers who pay their proper tax liabilities. The Court should

permanently enjoin him to prevent further harm.

NSee Mcfarland v. Bechtel Petroleum, Inc., 586 F. Supp. 907, 910 (N.D. Cal. 1984)(holding
that 26 U.S.C. § 3403 “clearly proscribes employer liability” to the employee where wages
are withheld, as the employer is merely complying with its federal “legal obligations, with
the result that [the employee’s] claim is statutorily barred.”); See also Bright v. Bechtel
Petroleum, Inc., 780 F.2d 766, 770 (9™ Cir.-1986). See also LR.C. § 6694; Wheeler v.
Commissioner, T.C. Memo. 2006-109.

3 See United States v. First Nat'l City Bank, 568 F.2d 853 (2™ Cir. 1977).

2 United States v. Ernst & Whinney, 735 F.2d 1296, 1300 (11™ Cir. 1984). See United States
v. Kaun, 633 F. Supp. 406, 409 (E.D. Wis. 1986) (“federal courts have routinely relied on
[§ 7402(a)] . . . to preclude individuals . . . from disseminating their rather perverse notions
about compliance with the Internal Revenue laws or from promoting certain tax avoidance
schemes™), gff’d, 827 F.2d 1144 (7" Cir. 1987).

1822458.1 12
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ROD J. ROSENSTEIN
United States Attorney

/s/ Thomas M. Newman
THOMAS M. NEWMAN
Trial Attorney, Tax Division
U.S. Department of Justice
Post Office Box 7238

Ben Franklin Station
Washington, D.C. 20044
Telephone: (202) 616-9926

CERTIFICATE OF SERVICE

IT IS HEREBY CERTIFIED that service of the foregoing REPLY TO DEFENDANT
SAPIF’S OPPOSITION TO THE UNITED STATES® MOTION FOR SUMMARY JUDGMENT
has been made upon the following by depositing a copy in the United States mail, postage
prepaid, this 21st day of July, 2006.

John Baptist Kotmair, Jr.
P.O. Box 91
Westminster, MD 21158

George Harp, Esq.

610 Marshall St., Ste. 619
Shreveport, LA 71101

/s/ Thomas M. Newman

THOMAS M. NEWMAN
Trial Attormey, Tax Division
11.S. Department of Justice
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

UNITED STATES OF AMERICA,)
Plaintiff,
Case No.: WMN 05 CV 1297

V.

JOHN BAPTIST KOTMAIR, et al.,

S’ et N e gt et et Nger?

Defendants.

Second Declaration of Revenue Agent Joan Rowe in Support of the United States® Motion
for Summary Judgment

1. I am a duly commissioned Revenue Agent with the Internal Revenue Service (IRS),
where I have worked for 23 years.

2. Except where noted to the contrary, I have personal knowlédge of the matters set forth
in this Declaration, and, if called upon to testify to such matters, could do so competently.

3. 1previously provided a declaration in this case and referred to the preliminary
investigation conducted by IRS Revenue Agent Gary Metcalfe, who has since retired. I
personally reviewed the materials attached to the declaration I submitted and was not relying on
the opinion of the previous Revenue Agent assigned to this matter.

4, 1 did not review all of the materials related to this investigation prior to its referral to
the Department of Justice, as I was assigned the case after it was referred.

5. On February 14, 20006, I was deposed in this matter by the defendants. I had not
reviewed much of the materials associated with this case prior to the deposition because I
believed I was providing testimony as to the procedures of a referral of a Section 6700 case and

had requested authority from the IRS to testify as to those procedures.










































































































































































































































































































































































































































