IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF MARYLAND

UNITED STATES OF AMERICA,
Plaintiff,
v, Civil No. WMN05CV1297

JOHN BAPTIST KOTMAIR, JR.,
et al.,

R R e e L g

Defendants.

DEFENDANT SAVE-A-PATRIOT FELLOWSHIP’S MOTION TO STRIKE
UNITED STATES’ REPLY TO SAPF’S OPPOSITION TO
UNITED STATES’ MOTION FOR SUMMARY JUDGMENT

Defendant Save-A-Patriot Fellowship moves this Court to strike portions of the United States’
“reply” ﬁo SAPF’s opposition to the United States’ motion for swummary judgment, for the reasons set
forth below.

Defendant SAPF specifically objects to the introduction of new evidence and affidavits which
are beyond the issues raised in Plaintiff’s motion for summary judgment and Defendant’s opposition to
the same. This new matter is beyond the scope of what is allowable in a reply. It was not introduced for
rebuttal purposes, but rather to expand Plaintiff’s original allegations, and to supply what was previously
lacking in its motions. In other words, the government is still attempting to improperly amend its

complaint by alleging new “facts” via affidavit, just as it did in its motion for summary judgment.’

! This impropriety was previously addressed at length in Defendant SAPF’s opposition to United States
motion for summary judgment, Docket 54, pages 4-5.



Furthermore, the government is doing this at a stage in which it is well aware Defendant is normally
barred from rebuttal.

Since any attempt to amend a complaint via affidavit is violative of the Federal Rules of Civil
Procedure,” Defendant SAPF prays this Court strike from the record all new allegations and evidence
introduced, identified infia, including the declarations of the persons identified infia. Defendant also
objects to the legal implications Plaintiff attempts to draw from the new matter, and moves this Court, if
it does not strike the new matter, to grant leave to Defendant to file a surreply, or in the alternative, to
conduct a hearing to try all facts raised in the affidavits and deemed pertinent by this Court.

BACKGROUND

On June 19, 2006, the United States moved for summary judgment in this case with respect to
both Defendants. (Docket 42). Defendant SAPF’s response in opposition was filed July 7, 2006 (Docket
54). Plaintiff filed a reply to Defendant SAPF’s opposition on July 21, 2006 (Docket 62); this reply
improperly offers new documents and new declarations.

ARGUMENT

Declarations and exhibits fail as admissible evidence for numerous reasons

The affidavits introduced via Plaintiff’s reply are insufficient for numerous reasons. Although
each declaration will be detailed infi-a, the affidavits fail first and foremost because they are not confined
to rebuttal, but present new evidence never before seen in this case. Many of the statements are also not
briefed in Plaintiff’s reply.

As discussed in Defendant’s opposition to the government’s motion for summary judgment,

Defendant objected to all new allegations raised via declaration and in violation of the Federal Rules of

2 Miller v. Gain Financial, Inc., 995 F. 2d 706 (App. 7" Cir. 1993).
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Civil Procedure 15(&1).3 In its reply, Plaintiff is now attempting to bolster the new allegations it raised
with even more untimely introduced matter, and such matter should be struck for the very reasons
Defendant set forth in its opposition. These include allegations and evidence relative to: (a) Defendant
Kotmair’s representative status before the Internal Revenue Service; (b) the “Affidavit of Revocation
and Rescission” and the “Statement of Citizenship,” their purpose(s) and the statements SAPF makes
about them; (¢) allegations that Defendant “directs” members to file complaints in District Court or in
Bankruptcy Court “in order to prevent collection™; and (d) allegations that members “rely” on materials
from SAPF to form their beliefs.

Further, Plaintiff has now improperly raised, via declarations attached to its reply, yet two more
allegations: (a) that Defendant advises members “not to report income earned™ and (b) that the
Defendant somehow assists or advises in the filing of “zero returns” by members.’

The new matter which should be struck for various specific reasons, outlined in detail below, is
included in every declaration Plaintiff introduced with its reply, and in the majority of the exhibits also
introduced. Each declaration will be discussed in turmn.

1) Declaration_of Gary Metcalfe. This declaration, presumably introduced to overcome the

defects of Agent Rowe’s first declaration (Docket 43), reiterates allegations introduced by Rowe and
includes some entirely new allegations. It is most telling that Plaintiff only references Metcalfe’s 5--7 in
its brief; these paragraphs state that SAPF sends letters to the IRS signed by Kotmair, that the Ogden
service center collected over 800 letters, and that each protest letter says the same two things, “to the

best of [Metcalfe’s] recollection.” The letters themselves are the best evidence of their content, and

> Docket 54, pages 4-5.

* See Metcalfe’s declaration, 4.
% See Rowe's second declaration, Y26, Plaintiff’s reply, page 11.
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Metcalfe’s opinions about them should be disregarded. But even more importantly, no other assertions
made by Metcalfe are presented in the reply brief. Thus 94 and {9814 should be struck by the Court on
the ground of irrelevance.

There are only two factual statements in the entire declaration which are directly relevant to the
original complaint: 43, relating to the costs of the protest letters, and 6, that the IRS service center in
Oregon collected letters signed by Mr. Kotmair.

All other staiements are generalized and utterly unsupported conclusory allegations on the part of
Agent Metcalfe, and should be disregarded or stricken. These specifically include: (a) at 44, that SAPF
“advises SAPF customers not to report income earmed while working in the United States™; (b) at Y5,
that Kotmair and SAPF “promote a tax-frand scheme that involves preparing protest letters for
submission to the IRS ... ™; (¢) at §11, that Kotmair “is not authorized to represent individuals regarding
their personal income tax liabilities ...”; (d) at 12, that SAPF prepares documents “purporting to revoke
an individual’s application for their Social Security number, in order to discontinue the withholding of
income and employment taxes.” {emphasis added]; and (e) at ¥ 13, that the “Affidavit of Revocation”
and “Statement of Citizenship” are “part of the scheme.”

Affidavits submitted on summary judgment must contain admissible evidence and be based on
personal knowledge. See Evans v. Technologies Applications & Service Co., 80 F.3d 954 (App. 4th Cir.
1996). A court “may therefore strike portions of an affidavit that are not based upon the affiant’s
personal knowledge, contain inadmissible hearsay or make generalized and conclusory statements.” Cox

v. County of Prince William, 249 ¥.3d 295 (App. 4th Cir., 2001). This was also recognized by Plaintiff’s
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