IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF MARYLAND

UNITED STATES OF AMERICA,
Plaintiff,
Civil No. WMN05CV1297

V.

JOHN BAPTIST KOTMAIR, JR.,
etal,

R T N W g

Defendants.

DEFENDANTS’ MOTION FOR NEW TRIAL

Defendants Save-A-Patriot Fellowship and John Baptist Kotmair, Jr., for the reasons set forth in
the attached memorandum and exhibits, move this Court to set a trial to resolve contested issues of
material fact and to determine which elements of fact are properly part of the record upon which
findings should be made.

Respectfully submitted on this 13™ day of December, 2006.

Westminster, MD 21158
(410) 857-4441

/s/ George Harp
GEORGE HARP Bar number 22429
Attorney for Save-A-Patriot Fellowship
610 Marshall St., Ste. 619
Shreveport, LA 71101

(318) 424-2003




CERTIFICATE
The undersigned hereby certifies that a printed copy of the foregoing “Defendants’ Motion for
New Trial” was sent to counsel for the plaintiff, Thomas Newman, Trial Attorney, Tax Division, U.S.
Department of Justice, Post Office Box 7238, Washington, D.C;, 20044, by first class U.S. Mail with

sufficient postage affixed this 14™ day of December, 2006.

/s/ George Harp

GEORGE HARP Bar number 22429
Attorney for Save-A-Patriot Fellowship
610 Marshall St., Ste. 619

Shreveport, LA 71101

(318) 424-2003



IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND
UNITED STATES OF AMERICA, )
Plaintiff, g
\2 g Civil No. WMN05CV1297
JOHN BAPTIST KOTMAIR, JR., %
and SAVE-A-PATRIOT FELLOWSHIP, )
Defendants. ;

MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION FOR NEW TRIAL

COME NOW, Defendants John Baptist Kotmair Jr., pro se, and Save-A-Patriot Fellowship,
represented by its counsel, George Harp, and move for a hearing to be scheduled to review the contested
issues of material fact presented in Plaintiff’s Motion for Summary Judgment; and for this Court to
amend its final decision and order filed November 29, 2006; and for this states as follows:

Federal Rules of Civil Procedure Rule 52 and 59.

Portions of this Court’s Order appear to be contingent upon factual conclusions:

(N not supported by any evidence in the record of this action;

(2)  based on documentation, affidavits and other material evidence that were either untimely or
improperly made part of the record, contrary to the provisions of the Federal Rules of Civil
Procedure and Federal Rules of Evidence; or,

(3 based on facts which are disputed.

Consequently, this matter was not ripe for granting Plaintiff’s motion for summary judgment,



because of the existence of these contested issues of material facts. See FRCP Rule 56 governing

summary judgment. In the interest of justice, a hearing to resolve these contested issues of material fact
is proper; and for that, Defendants invoke FRCP Rule 59(a), which states:

“Rule 59. New Trials; Amendment of Judgments

(a) Grounds. A new trial may be granted to all or any of the parties and on all or part of
the issues (1) in an action in which there has been a trial by jury, for any of the reasons
for which new trials have heretofore been granted in actions at law in the courts of the
United States; and (2) in an action tried without a jury, for any of the reasons for which
rehearings have heretofore been granted in suits in equity in the courts of the United
States. On a motion for a new trial in an action tried without a jury, the court may open
the judgment if onc has been entered, take additional testimony, amend findings of fact
and conclusions of law or make new findings and conclusions, and direct the entry of a
new judgment.”

After a hearing, where the Court makes its factual conclusions, and there are no longer any
substantially contested issues of material fact, Defendants then move to invoke the provisions of FRCP
Rule 52(a), which states:

“Rule 52(b) Amendment. On a party's motion filed no later than 10 days after entry of

judgment, the court may amend its findings--or make additional findings--and may

amend the judgment accordingly. The motion may accompany a motion for a new trial

under Rule 59. When findings of fact are made in actions tried without a jury, the

sufficiency of the evidence supporting the findings may be later questioned whether or

not in the district court the party raising the question objected to the findings, moved to

amend them, or moved for partial findings.”

Thus, this rule gives this Court the authority to amend its findings, and amend this Court’s
injunction order accordingly.

Improper findings of facts.

The first finding of fact that is unsupported by any evidence in the record is the finding that
Defendants acted fraudulently. No evidence has been introduced into the record to establish the
necessary element of an intent to deceive that would support a finding of fraud. In 1996, Judge Garbis of

this Court stated “I don’t think anybody can deny the sincerity of Mr. Kotmair. I mean we can only

disagree with him of course. We can’t deny his sincerity.” See Exhibit 2. As Judge Garbis determined,



their position that they are not making any false statements.

It is submitted that this point illustrates the necessity for specificity in the findings that any
particular statement is false or fraudulent. If Defendants are not given notice of the specific statements
found to be false, then they will be unable to clear themselves of the possibility of contempt. That is, if
Defendants are not informed as to what is false and why, they cannot know what they need to change,
nor how to change it so that it will be true. It has always been Defendants’ intent to disseminate true
information, but if they don’t know the precise speech found to be false, they are denied the opportumty
to change the speech so that it’s true, or to remove only the offending speech from their materials. This
situation puts Defendants in the position that they must stop speaking altogether or risk the penalties of
criminal contempt. Consequently, Defendants challenge the sufficiency of evidence to support any

finding that any of their speech is actually false, and request a hearing to decide the issue.

























































