IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND
UNITED STATES OF AMERICA, )
)
Plaintift, )
)
v. ) Civil No. WMINO05CV1297
)
JOHN BAPTIST KOTMAIR, JR., )
et al., )
)
Defendants. )

DEFENDANTS’ MOTION FOR MODIFICATION OF THE
PERMANENT INJUNCTION ORDER

Defendants Save-A-Patriot Fellowship and John Baptist Kotmair, Jr., for the reasons set forth in
the attached memorandum and exhibits, move this Cowrt to amend the permanent injunction order
entered by this Court on November 29, 2006.

Respectfully submitted on this 13™ day of December, 2006.

0.Box9l 1
Westminster, MD 21158

(410) 857-4441

/s/ George Harp
GEORGE HARP Bar number 22429
Attorney for Save-A-Patriot Fellowship
610 Marshall St., Ste. 619
Shreveport, LA 71101

(318) 424-2003




CERTIFICATE

The undersigned hereby certifies that a printed copy of the foregoing “Defendants” Motion for
Modification of the Permanent Injunction Order” was sent to counsel for the plaintiff, Thomas Newman,
Trial Attorney, Tax Division, U.S. Department of Justice, Post Office Box 7238, Washington, D.C,,

20044, by first class U.S. Mail with sufficient postage affixed this 14™ day of December, 2006.

/s/ George Harp

GEORGE HARP Bar number 22429
Attorney for Save-A-Patriot Fellowship
610 Marshall St., Ste. 619

Shreveport, LA 71101

(318) 424-2003



IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND
UNITED STATES OF AMERICA, )
Plaintiff, %
V. ; Civil No. WMN05CV1297
JOHN BAPTIST KOTMAIR, JR., ;
and SAVE-A-PATRIOT FELLOWSHIP, )
Defendants. g

MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION FOR MODIFICATION
OF THE PERMANENT INJUNCTION ORDER

COME NOW, Defendants John Baptist Kotmair Jr., pro se, and Save-A-Patriot Fellowship,
represented by its counsel, George E. Harp, and move this Court for a modification of its Permanent
Injunction Order filed November 29, 2006. This motion is made pursuant to Rules 52(b) and 65(d) of
the Federal Rules of Civil Procedure.

Federal Rule of Civil Procedure Rules 52{a) and 65(d).

Defendants are filing a Motion for New Trial and Motion for Stay concurrent with this
memorandum. After a hearing, where the Court has make its factual findings, and there are no longer

any substantially contested issues of material fact, Defendants then move to invoke the provisions of

FRCP Rule 52(b), which states:

“Rule 52(b) Amendment. On a party's motion filed no later than 10 days after entry of
judgment, the court may amend its findings--or make additional findings--and may
amend the judgment accordingly. The motion may accompany a motion for a new trial
under Rule 59. When findings of fact are made in actions tried without a jury, the
sufficiency of the evidence supporting the findings may be later questioned whether or



not in the district court the party raising the question objected to the findings, moved to
amend them, or moved for partial findings.” {emphasis added]

Thus, this rule gives this Court the authority to amend its findings, and amend its mjunction
order accordingly.

Defendant also invokes the provisions of FRCP Rule 65(d) for this motion, which states in
pertinent part:

“Rule 65 (d) Form and Scope of Injunction or Restraining Order. Every order granting

an injunction and every restraining order shall set forth the reasons for its issuance;

shall be specific in terms; shall describe in reasonable detail, and not by reference to

the complaint or other document, the act or acts sought to be restrained; and is binding

only upon the parties to the action, their officers, agents, servants, employees, and

attorneys, and upon those persons in active concert or participation with them who

receive actual notice of the order by personal service or otherwise.” femphasis added]

This rule provides that an order granting an injunction shall be specific in its terms, and describe
in reasonable detail, the acts sought to be restrained. Moreover, specificity in the Court’s permanent
injunction is all the more necessary, as it involves a prior restraint; and that the consequences of
guessing incorrectly what acts and speech is prohibited could lead to criminal contempt.

Defendants are in the untenable situation of having to guess which activities are restrained, and
which are not; or what constitutes political speech, and what constitutes commercial speech. Indeed,
defendants sincerely believe all their speech is protected by the guarantees of the First Amendment.

ARGUMENT
The Permanent Injunction Order lacks the specificity required by FRCP Rule 65(d

“Basic faimess requires that persons enjoined receive explicit notice of precisely what conduct is
outlawed.” Schmidt v. Lessard, 414 U.S. 473, 476 (1974). The Supreme Court has explained that “one
basic principle built into Rule 65 is that those against whom an injunction is issued should receive fair

and precisely drawn notice of what the injunction actually prohibits.” Granny Goose Foods, Inc. v.

Brotherhood of Teamsters, 415 U.S. 423, 444 (1974). <. . . [T]he restraint should be defined by clear and




‘I'he permanent 1njunction order is hot tailored to remedy specific harms shown, bul in many
instances is a general rewording of the statute in question.

The threat of injury cannot be conjectural

To establish standing for injunctive relief, a plaintiff must demonstrate that the threat of injury is
in fact real and immediate, not merely copjectural or hypothetical. See Gillespie v. Dimensions Health
Corp., 369 F.Supp.2d 636 (D.Md.,2005); Levy v. Mote, 104 F.Supp.2d 538, (D.Md.,2000); Shotz v.
Cates, 256 F.3d 1077, (App. 11® Cir., 2001), Orantes-Hernandez v. Thornburgh, 919 F.2d 549 (App. gth
Cir, 1990). Much of the permanent injunction order is unsupported by the record, and thus no foundation
has been shown for any real and immediate injury, as opposed to conjectural injury.

Modification is urgently needed to avert risk of contempt

The requirement for specificity is urgent in the instant case because Defendants sincerely believe
that the activities they engage in and the statements they make accurately reflect upon the meaning,

applicability and operation of the tax laws, and that any speech or activities in connection with such
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