IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND
UNITED STATES OF AMERICA, )
)
Plaintiff, )
)
V. ) Civil No. WMNO05CV1297
)
JOHN BAPTIST KOTMAIR, JR., )
et al., )
)
Defendants. )

DEFENDANTS’ MOTION FOR STAY PENDING APPEAL

Defendants Save-A-Patriot Fellowship and John Baptist Kotmair, Jr., for the reasons set forth in
the attached memorandum, move this Court to stay its permanent injunction order pending the resolution
of Defendants’ appeal of that order to the United States Fourth Circuit Court of Appeals.

Respectfully submitted on this 14™ day of February, 2007.
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0. Box 91
Westminster, MD 21 158
{410) 857-4441

/s/ George E. Harp
GEORGE E. HARP, Bar number 22429

610 Marshall St., Ste. 619
Shreveport, LA 71101
(318) 424-2003

Attorney for Save-A-Patriot Fellowship



CERTIFICATE
The undersigned hereby certifies that a printed copy of the foregoing “Defendants’ Motion for
Stay Pending Appeal” was sent to counsel for the plaintiff, Thomas Newman, Trial Attorney, Tax
Division, U.S. Department of Justice, Post Office Box 7238, Washington, D.C., 20044, by first-class

U.S. Mail with sufficient postage affixed this 14™ day of February, 2007.

/s/ George E. Harp
GEORGE E. HARP, Bar number 22429




IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF MARYLAND

UNITED STATES OF AMERICA,
Plaintiff,
Civil No, WMNO5CV 1297

Y.

JOHN BAPTIST KOTMALIR, IR.,
et al.

Defendants.
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MEMORANDUM IN SUPPORT OF DEFENDANTS’
MOTION FOR STAY PENDING APPEAL

NOW INTO COURT, come Defendants SAVE-A-PATRIOT FELLOWSHIP, fhrough
undersigned counsel, and John Baptist Kotmair Jr., pro se, and furnish the following in support of their
application for a stay of this Court’s final decisions and orders filed November 29, 2006 and February 7,
2007.

Defendants intend to appeal this Court’s orders of November 29, 2006, and February 7, 2007,
and therefore bring this motion pursuant to Federal Rules of Civil Procedure 62(c) and Federal Rules of
Appellate Procedure 8(a). FRCP 62(c) states, in relevant part, that “the Court in its discretion may
suspend ... an injunction during the pendency of the appeal upon such terms ... as it considers proper
for the security of the rights of the adverse party.” FRAP 8(a) states that “A party must ordinarily move
first in the district court for the following relief: (A} a stay of the judgment or order of a district court
pending appeal; ... .” These rules give this Court the authority to stay its injunction order, pending
Defendants’ appeal.

Standard for stay pending appeal




The issuance of stay pending appeal lies within the discretion of the court. Connecticut Hosp.
Ass'n v. O'Neill, 863 F.Supp. 59 (D.Conn 1994), at p. 61. See also Halderman v. Pennhurst State School
and Hospital, 451 F.Supp. 233 (E.D.Pa.,1978), Philadelphia Council of Neighborhood Organizations v.
Adams, 451 F.Supp. 114 {D.C.Pa.,1978).

The factors regulating a decision to stay a civil order pending appeal are (1) whether applicant
has made strong showing that he is likely to succeed on the merits, (2) whether applicant will be
irreparably injured absent a stay, (3) whether issuance of stay will substantially injure other parties
interested in the proceeding, and {4) where public interest lies. Hilton v. Braunskilf, 481 U.S. 770
(1987). See also Long v. Robinson, 432 F.2d 977 (App. 4" Cir., 1970).

Defendant SAPF substantially meets these four criteria, so as to warrant a stay pending appeal,
as shown further hereinafter. Moreover, granting a stay of this court’s injunction order pending appeal
would serve the appropriate purpose of preserving, not changing, the status quo. See U. S. v. Michigan,
505 E.Supp. 467 (W.D.Mich. 1980), at p. 471.

ARGUMENT

Circumstances identical to previous grant of stay

This Court already deemed the issuance of a stay .warranted, pending the resolution of
Defendants’ motions for a new trial and for the modification of the injunction order. Since those motions
have now been denied and the stay consequently lifted, circumstances are once again identical to those
existing on December 14, 2006, when Defendants® first requested the stay granted by this Court.
Therefore, the same issues are involved.

In granting the stay of its injunction order on December 19, 2006, this Court recognized that the
immediate harm to Defendants from the force of the injunction was in fact greater than any additional

harm caused the government: “In the meantime, it seems prudent to grant Defendants’ request for a stay.



While the harm to the government caused by Defendants’ activities is not unsubstantial, the additional
harm caused by a brief delay in the enforcement of the injunction is less than the potential immedrate
harm to Defendants once the injunction is in force.” Since the circumstances remain the same, a stay is
again warranted, pending the appeal of this case to the Fourth Circuit.

Irreparable harm to Defendants

The “potential immediate harm™ which this Court recognized would occur once the injunction
was 1n effect is no longer a potential harm, but an actual, imminent harm. Without a stay, this immediate
harm will be irreparable on many levels.

First, Defendants are under the steady threat of significant injury from probable inadvertent
violations of the vague elements of this Court’s order. This threat was identified in Defendants’ motion
for stay of December 14, 2006.' The Court acknowledged this probable injury in its grant of that stay,
stating with regard to the motion for modification of the injunction order that “This ... might prove to
have some merit, particularly as it relates to assisting Defendants in discerning what is protected
political speech and what is prohibited false commercial speech.”

With its order of February 7, 2007,% however, the Court made an about-face and declared that
Defendants need no such assistance because their “confusion” is “self-induced,” and that the
“injunction issued by the Court is similar to that of injunctions issued and upheld by other Courts.™

Notwithstanding the Court’s opinions that the confusion is “self-induced” on the part of Defendant

Kotmair and that the order is “similar” to other injunctions, it is still the sworn testimony of Defendant

' Docket 73,
2 Docket 74.

? Docket 74, p. 2.
* Docket 74, p. 1.



















































